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This Issue In Brief U. S. Depository Docume: 
The Oakdale-Atlanta Prison Disturbances: The issues are discussed, among them: the validity of 


Events, the Results—On November 21, 1987, at 
the Federal Detention Center, Oakdale, and on No- 
vember 23, 1987, at the United States Penitentiary, 
Atlanta, Cuban detainees rioted, destroyed $65 mil- 
lion worth of government property, and seized and 
held as many as 130 Federal correctional workers 
for up to 11 days as hostage. Various agencies of the 
Justice Department and segments of the Armed Forces 
quickly assembled outside the prisons and prepared 
for an armed assault toe rescue the hostages, while 
simultaneously negotiating for their release. Peace- 
ful settlements were reached at both prisons and all 
the hostages were released alive. In this article, au- 
thor Peter L. Nacci reviews some of the circum- 
stances related to the Oakdale and Atlanta crises. 


United States Magistrates and the Processing 
of Prisoner Litigation.—United States magis- 
trates bear primary responsibility for processing 
prisoner litigation in the Federal courts. The crea- 
tion and development of this lower tier of judicial 
officers has been influenced by the growth of pris- 
oners’ lawsuits. Based upon interviews and obser- 
vations in several district courts, author Christopher 
E. Smith illuminates the risks and benefits of uti- 
lizing subordinate, less visible judicial officers for 
handling prisoners’ cases. While there are evident 
risks that magistrates give inadequate attention to 
the routine and repetitive cases filed by prisoners, 
the magistrates’ broad authority and ambiguously 
defined roles also create opportunities for innovative 
approaches for addressing such legal claims. 


Legal Issues in Drug Tesiing Probationers and 
Parolees.—Drug testing in probation and parole has 
become widespread in recent’years. This may be at- 
tributed to the growing awareness of the drug prob- 
lem, advances in technology, and the drug-crime link 
shown in recent studies. In this article, authors Ro- 
lando V. del Carmen and Jonathan R. Sorensen ex- 
amine the tests employed and the legality of drug 
testing probationers and parolees. A number of legal 


drug testing as a condition arid the possible violation 
of such constitutional rights as the prohibition against 
unreasonable searches and seizures, due process, equal 
protection, and self-incrimination. The article con- 
cludes that probation and parole agencies may drug 
test their clients; however, some safeguards must be 
employed to obviate possible successful legal chal- 
lenges. 


Case Supervision Planning: The Forgotten 
Component of Intensive Probation Supervi- 
sion.—Considerable attention has been given to the 
role of intensive probation as a means of both pro- 
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viding community punishment of the offender and 
of reducing prison populations. These programs place 
a major emphasis on the surveillance and control 
functions, with lesser attention typically given to the 
process of case supervision planning. With proactive 
case planning, the IPS staff can expect that offender 
change is possible. In this article, author Thomas 
Ellsworth presents the point that case supervision 
planning is an important component of intensive 
probation supervision and can aid in reducing the 
potential threat of the offender to the community. 
Sentencing Guidelines in Minnesota: The View 
From the Trenches.—Many studies have exam- 
ined the effect of sentencing guidelines on correc- 
tional populations, but little has been done to access 
the impact on correctional personnel. Authors An- 
drew E. Doom, Connie M. Roehrich, and Thomas H. 
Zoet look at the Minnesota Sentencing Guidelines 
from a practitioner’s point of view. The authors iden- 
tify a mixed impact for guidelines in various seg- 
ments of the corrections system. Generally, the greater 
predictability and uniformity of sentencing under 
guidelines is seen as a positive factor throughout the 
system. The relative brevity of determinate sen- 
tences, however, has necessitated some adaptations, 
especially'when treatment issues are involved. 


The Discovery Program: A Way To Use Vol- 
unteers in the Treatment Process.— Author Nor- 
man Greenberg addresses volunteerism in corrections, 
specifically describing the Discovery Program, which 
for 5 years has operated successfully in a county jail 
and various juvenile detention and treatment facil- 
ities in western Massachusetts. The program con- 
sists of a series of 2-hour meetings equally divided 
into an interview and group discussion guided by 
easy-to-follow pamphlets. According to the author, 
the design and content of the program have made 
the recruitment, screening, training, monitoring, and 
retention of volunteers relatively simple and prob- 
lem-free. 


The Use of Prison Confinement in the Treat- 
ment of Drunken Drivers.—In March 1985, the 
Massachusetts Department of Correction opened 
Longwood Treatment Center, the state’s first mini- 
mum security prison designed exclusively to detain 
and provide alcoholism education and treatment to 
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multiple drunken driving offenders. According to au- 
thor Daniel P. LeClair, a process evaluation of the 
program revealed that the program was imple- 
mented as planned and served the intended target 
population. Preliminary outcome measures revealed 
that 6% of program participants were returned to 
prison within one year of release, compared to a de- 
partment-wide recidivism rate of 25% and to a rate 
of 19% for other low security institutions similar to 
Longwood. Issues raised from the evaluation re- 
sulted in recommendations that aftercare services 
be strengthened, counseling and correction staffs be 
restructured, and operating costs be reevaluated. The 
findings suggest that the program was effective in 
reducing recidivism among repeat drunk drivers and 
in impacting on offenders’ alcoholic behaviors. 


Society and Lifestyle Criminality.— Although 
criminals are responsible for their law-breaking be- 
havior—state authors Glenn D. Walters and Thomas 
W. White—society can take certain measures to fa- 
cilitate the change process in offenders motivated 
for such change. However, we must first adopt a 
philosophy whereby the career or lifestyle criminal 
is viewed as fully responsible for the decisions he 
makes. We can then go about implementing a pro- 
gram which focuses on reasonable restitution, ac- 
countability, relevant job skill training, and 
meaningful community followup. 


Juvenile Justice Philosophy and the Demise 
of Parens Patriae.—Some have argued that recent 
changes in the processing of juveniles are so sweep- 
ing that they undermine the principle of parens pa- 


triae and threaten the very existence of the juvenile 


court. Despite the harsh rhetoric of the 1980’s and 
the introduction of many reforms, the principle of 
parens patriae is alive and well among members of 
the judiciary surveyed by authors Ralph A. Weisheit 
and Diane M. Alexander. Survey results indicated 
that judges support several dimensions of parens pa- 
triae, including judicial discretion and early inter- 
vention by the court. They also support rehabilitation, 
even if they believe it cannot be effective. Finally, 
support for the principles underlying parens patriae 
transcends any particular political philosophy such 
as liberalism or conservativism. 


The Oakdale-Atlanta Prison Disturbances: 
The Events, the Results 


By PETER L. Naccli, Pu.D.* 


ETWEEN NOVEMBER 21 and December 4, 1987, 

at the U.S. Penitentiary at Atlanta, Geor- 

gia, and the U.S. Detention Center at Oak- 
dale, Louisiana, two disturbances occurred. The 
discussion will focus on the Government’s experience 
with the Cuban prisoners who were responsible for 
the disturbances. The more dramatic events of the 
disturbances will be described, and remedial actions 
under consideration by the Bureau of Prisons (BOP) 
will be considered. 

As for the author’s personal involvement in these 
matters, he observed briefly the action in Washing- 
ton, DC as the initial events unfolded. Then during 
the disturbance he traveled to Atlanta and con- 
ducted an evaluation of the Hostage Family Center 
which the Bureau of Prisons operated to care for the 
families of the 102 people who were held hostage. 
After the hostages were free and the detainees spread 
throughout the system, the director of the Bureau 
of Prisons, J. Michael Quinlan, asked the author to 
conduct a study which is both descriptive (an account 
of events) and interpretative (lessons learned). The 
author and his collaborators, Loren Karacki, Bar- 
bara Owen, Gus Fernandez, Tom Fagan, and John 
Roberts, compiled information used in this discus- 
sion. They also had the advantage of using materials 
and studying facts uncovered by After Action Teams 
headed by Federal wardens Peter Carlson and Den- 
nis Luther. 


Riots/Disturbances and Insurrections 
Definitions are helpful. In most quarters, the in- 
cidents described here were two “riots.” For example, 
The Washington Post headline on this story pub- 
lished Sunday, November 22 read, “Cuban immi- 


grants riot at prison in Louisiana.” Weeks later the 
paper reported, “Cost of uprising may total 30 mil- 


*Dr. Nacci, former chief of the Office of Research and 
Evaluation of the Federal Bureau of Prisons, is currently 
on special assignment documenting events related to the 
disturbances at Oakdale and Atlanta. This article is based 
on a presentation made in May 1988 at the criminal justice 
conference at South Georgia College, Statesville, Georgia. 


lion—hostages held during the prison riots receive 
bonuses. . .” The word riot captures only part of what 
happened at these two prisons. At Oakdale, there 
was a riot if riot is defined as a “noisy, violent, public 
disorder caused by a crowd.” In that sense, in only 
the early stages, would events at both prisons be 
called riots. But at both prisons, the prisoners’ ac- 
tions were highly instrumental and served some pur- 
pose. At Oakdale, the primary, collective motivation 
was first to escape then later to negotiate a bargain 
with the U.S. Government. At Atlanta, the intent 
was to capture hostages, then to gain media atten- 
tion so that the prisoners’ legal condition would be 
exposed to the American public. Probably, Cuban 
prisoners began planning both disturbances from the 
moment on Friday afternoon when the U.S. State 
Department announced that a bargain had been 
struck with the Cuban government which would lead 
to the deportation of 2,500 undesirable Cubans. This 
was a reinstatement of a bargain we had struck with 
the Cuban government in 1984—which was termi- 
nated a few months later after only 201 “undesira- 
bles” were returned to Cuba. 

In some respects, therefore, the disturbances are 
more closely related to what we commonly refer to 
as an insurrection—an act of open rebellion against 
an established government or authority—than to a 
riot. When speaking generically, the word “disturb- 
ance” is useful since no one will quarrel with the 
fact that these were both very disturbing situations. 


The Cuban Influx 


The Attica’s and New Mexico’s are the exception 
to the general rule that American prisons and jails 
appear to be generally free from mass disturbances, 
and in Federal facilities this is even more the case. 
This is clear from figures maintained by the Na- 
tional Institute of Corrections (NIC). NIC reports 
that prison riots involving 15 or more prisoners, sub- 
stantial property destruction, and personal injury 
occurred 247 times in American prisons in the 12 
years between 1971 and 1983. That number is placed 
in perspective by considering the size of America’s 
prisoner populations—half a million are incarcer- 
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ated on any day—millions are processed through 
corrections systems every year.! 

All this is to say that the U.S. Government and 
especially the Immigration and Naturalization Ser- 
vice (INS), the Department of the Army, and the 
Bureau of Prisons received a rude shock when they 
began to process, detain, and incarcerate the Cubans 
who entered America in 1980 from the port city of 
Mariel. You may recall that Castro used the oppor- 
tunity—our willingness to accept anyone who wished 
entry to America—to empty Cuban prisons, jails, 
and mental institutions. To further set the stage, 
recall that then President Carter was embroiled in 
a hostage situation involving American citizens in 
Iran. According to press accounts at the time, Castro 
took advantage of our Government’s involvement in 
the Iranian situation and “put one over on the U.S.” 
while our Government was preoccupied in the Mid- 
dle East. 

The State Department and the INS were among 
the first agencies affected by the rapid, massive in- 
flux of Cubans from Mariel. The first processing cen- 
ters were opened in April 1980 in Key West, Florida. 
These were operated by the INS and the State De- 
partment. These two sites quickly became overtaxed, 
and another processing center was opened near Mi- 
ami at Krome. The United States Army was quickly 
brought into the matter; BOP prisons were used to 
incarcerate the “criminal elements” and as process- 
ing centers as well. Within a few months, suspected 
criminals and people deemed “undesirable” for re- 
lease (because of strange behavior or mental illness) 
were located in Federal prisons including Talladega, 
Alabama; Leavenworth, Kansas; Oxford, Wisconsin; 
Lewisburg, Pennsylvania; McNeil Island, Washing- 
ton; and Atlanta, Georgia. Processing centers were 
opened at Fort Chaffee, Arkansas; Eglin Air Force 
Base, Florida; Fort McCoy, Wisconsin; Krome, Flor- 
ida; and Fort Indiantown Gap, Pennsylvania. 

By the end of April 1980, serious problems were 
developing. There were mass escape attempts from 
Eglin and hunger strikes at Atlanta. The processing 
centers were filling up rapidly. Fort Indiantown Gap 
was filled (18,311), as were Eglin (9,700) and Fort 
Chaffee (18,972). This was no small operation as the 
numbers indicate. In April, there were riots at Fort 
Chaffee with buildings burned. Incidentally, as early 


1E. MacDougall and R.H. Montgomery, Jr., “American Prison Riots, 1971-1983,” 
1987 Monograph; University of South Carolina, Columbia, South Carolina. Available 
through the Clearing House of the National Institute of Corrections in Boulder, Col- 
orado. 
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as July 1980, the U.S. Government petitioned Cuba, 
unsuccessfully, to take back 60 undesirables. 

Later in the summer, things worsened. There was 
a large riot at Fort Indiantown Gap; the 82 Airborne 
Division was flown in from Fort Bragg to control the 
Cubans. There were demonstrations at Federal pris- 
ons at Leavenworth, Oxford, and Atlanta. Also in 
August, there were riots at Fort McCoy with 20 Cu- 
bans and 4 staff members injured. Disturbances oc- 
curred at Terre Haute, and a second riot occurred at 
Fort Indiantown Gap. ; 

By the end of the year, the Government began 
consolidating Cubans at Fort Chaffee for processing, 
and criminals were being consolidated at Atlanta— 
but not before there was a riot of mental patients at 
St. Elizabeths in Washington, DC. 

All of this led to the eventual consolidation of 
Cuban criminals at the U.S. Penitentiary, Atlanta 
with further overflow from Atlanta at Oakdale, Lou- 
isiana. Even when the boat lift was over and more 
than 125,000 Cubans had been released into the U.S. 
population, Federal and state prisoner populations 
continued to increase. Many of the Cubans commit- 
ted crimes (state and/or Federal), served sentences, 
and were then turned over to the INS and the BOP 
for indefinite detention. The paradox: these people 
were not American citizens. They had already served 
their sentences. They were “detainees.” To all par- 
ties, this was a frustrating and potentially volatile 
situation. There were attempts to clarify the Cubans’ 
legal status for release eligibility. From 1981-84, 2,000 
were approved for release by the Attorney General’s 
review panels. Another 1,200 were not approved. The 
program changed in 1984, but reviews were still held 
and paroles issued in a program simi!=r to the earlier 
review process. 

Generally, things were progressing well at At- 
lanta up until a riot occurred in 1984. A primary 
objective of consolidation had been to improve pro- 
gram opportunities for Cubans. From 1980-84, staff 
members were learning to cope with the noisy, vol- 
atile, and sometimes violent Cuban prisoners. Bilin- 
gual staff members were added, and many were 
working in prison industries. But, there was always 
the chance that there could be major problems be- 
cause of the frustration surrounding their detain- 
ment, and on November 1, 1984, a riot erupted. An 
entire cell block was taken over. Staff members had 
to enter throwing tear gas canisters to retake con- 
trol. The prison was locked down (meaning that pris- 
oners were thereafter not allowed freedom to move 
about the prison at will, but instead, they were con- 
fined to their cells for most of the hours of the day). 
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The lockdown would remain in effect until 1986. A 
few months after the November 1984 riot, a bargain 


was struck with the Government of Cuba to take © 


back 2,700 undesirable Cubans and to normalize im- 
migration between the two countries. 
Although the agreement with Cuba called for the 


deportation of 2,700 Cubans, only 201 were actually — 


returned. Castro, you may recall, became annoyed 
with a radio broadcast station—radio Marti—and 
cancelled the agreement. The Federal Bureau of 
Prisons was left with about 1,800 Cubans, and the 
numbers were rising quickly due to a rapidly in- 
creasing influx of new detainees INS was receiving 
from state and local correctional systems and a rel- 
atively slow release rate. Release was made difficult 
because the Cubans had to have legitimate, solid ties 
in American society, and there were bureaucratic 
difficulties that the Community Relations Service 
(CRS), and other community agencies, were having 
finding halfway house placements for potential re- 
leases. CRS is the agency in the Justice Department 
which is responsible for placing the Cubans. 

The saga of the Cubans was further complicated 
by the state of physical disrepair of the prison at 
Atlanta. Atlanta, built in 1902, had been scheduled 
to close in 1981. The prison represents the best and 
worst of the outdated, gothic penitentiaries. But, At- 
lanta remained open to handle the unanticipated 
arrival of Cuban prisoner populations, since Federal 
prisons at the time were very much overcrowded and 
the Cubans, who were spread about in 14 Federal 
prisons in 1980, were having a major impact on 
crowding throughout the Federal system. The courts 
ordered major renovations of Atlanta in 1984 which 
meant closing huge cell blocks so they could be im- 
proved.” But closing the cell blocks for renovations 
further increased crowding pressures at Atlanta, and 
in November 1986, the decision was made to use the 
recently opened Alien Detention Facility at Oakdale, 
Louisiana, to house Cubans from Atlanta who were 
closer to release. 

This decision made sense. The prison was jointly 
operated by the INS and the BOP. Although it was 
a low security facility, it could be “reinforced” to 


2The reader may wish to consult Leo vs. Smith (No. C79-1176) and Qwens vs. 
Hanberry (No. C83-1198A). 


3Many details reported in the narrative are discussed more fully in, “A Report to 
the Attorney General on the Disturbance at the Federal Detention Center, Oakdale, 
Louisiana and the U.S. Pententiary, Atlanta, Georgia, February 1, 1988.” Bureau of 
Prisons document. 


increase security (which it was). Furthermore, things 
were going rather well at Atlanta. From 1984 when 
the riot occurred to 1986, the institution had been 
in lockdown status. But in 1986, the BOP embarked 
on a program of “glasnost” or openness. Atlanta had 
been run like most other Federal prisons since 1986 
and had enjoyed the successful management prac- 
tices brought to Atlanta by a new, progressive, and 
well seasoned warden named Joe Petrovsky. From 
1986 until the time of the disturbances of the winter 
of 1987, Cubans were transferred from Atlanta to 
Oakdale. From Oakdale, they would be released to 
halfway houses operated by the CRS. Although staff 
at Oakdale were satisfied that the “program” was 
working well, there was a growing discontent among 
the 1,000 Cubans housed there because release rates 
seemed to be slowing to a trickle in the months before 
the disturbance of 1987. That summer, there were 
several rather dramatic confrontations involving CRS 
and INS staff and the Cubans, and as a result the 
staff of those agencies felt threatened. The Cubans, 
for the most part, were extremely frustrated by the 
release system, and they directed their anger at the 
staff of CRS and INS—but not the BOP. Many Cu- 
bans were already approved for release, but they had 
been turned down (some many times) by CRS’ con- 
tract halfway houses. They sat in limbo. 

Nevertheless, the “programs” just prior to the dis- 
turbances of winter were solid: Atlanta was running 
smoothly. Staff members had good rapport with Cu- 
bans and felt they had learned how to work with 
them. Oakdale had gone through its “mission change” 
successfully and was now a place exclusively for Cu- 
ban detainees. Its design weaknesses which limited 
security had been bolstered. Staff members under- 
stood that there were glitches in the release process 
but felt that things were improving. Oakdale’s staff 
members felt they were working well with the Cu- 
bans and had things well under control. 


November 20, The Announcement 


On Friday morning, the director of the BOP re- 
ceived a call informing him that the State Depart- 
ment had reached an accord with Cuba; that the 
earlier agreement was reinstated; and that about 
2,500 Cubans would be deported.* An announcement 
to that effect would be made at noon on television. 
The director immediately contacted the regional di- 
rectors in charge of Oakdale and Atlanta who in turn 
informed the wardens of the two prisons. The direc- 
tor learned that things were going well and that the 
wardens would try to keep things calm by assuring 
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the Cubans that probably only small numbers from 
the two prisons would be affected. As it turns out, 
there were 580 on the 1984 list from Oakdale and 
340 from Atlanta, but staff of the BOP did not have 
accurate information until the following week. 
What must have been going through the minds of 
the BOP’s top staff in those moments between Friday 
morning and Saturday evening when the inmates at 
Oakdale rioted? To them, it was incomprehensible 
and inconceivable that a total institution could be 
out of control. Certainly there could be a small prob- 
lem. Maybe a handful would charge a fence or grill. 
To some of the Cubans, on the other hand, there must 
have been lingering memories of Cuba’s prisons and 
jails, and of how they'd be received if they returned 
to prison or even to Cuban society. Furthermore, 
many, perhaps most, had experienced American so- 
ciety since all but 200 of the Marielitos had been 
released in American cities. It’s not exactly clear 


what would happen to the deported Cubans. Some- 


where between a quarter and a third of the 201 who 
were returned in 1984 were still in Cuban jails in 
1987 for crimes they had committed in the United 
States prior to 1984. 


Prison Conditions in Cuba 

To better appreciate the Cubans’ conflict, consider 
Armando Valladares’ descriptions of two Cuban pris- 
ons in a book recently published entitled, Against 
All Hope. He begins, “This book is my personal ac- 
count of the twenty-two years I spent in the political 
prisons of Cuba, solely for having espoused and ex- 
pressed principles distinct from those of the regime 
of Fidel Castro.” Valladares describes frequer.i beat- 
ings by the guards who weekly would enter the dor- 
mitories for “inspections.” The prisoners would be 
chased out of the dorms by guards who stabbed at 
them with bayonets. Many injuries would result. The 
physical conditions were deplorable by any stan- 
dards. He describes food as La Boba, the old maid, 
because no one wanted to try it a second time. Pris- 
oners, he explained, eat to survive. He speaks to the 
quality of life at a prison called Isla de Pinos, 


The menu was not very varied. For lunch, there was rice and 
split peas, in the afternoon, there was boiled corn meal and a 
greasy, watery soup. Generally the split peas or some other 
kind of peas or beans had been sent to the prison because they 


4 Armando Valladares, Against All Hope. New York: Ballantine Books, 1986. 

5The reader should see: “County Reports on Human Rights Practices for 1979; 
Report to the Committee on Foreign Affairs; U.S. House of Representatives and the 
Committee on Foreign Relations; U.S. Senate,” by the Department of State, February 
4, 1980, pp. 291-292. Also see: Amnesty International, “Political Imprisonment in Cuba,” 
November 1986, pp. 1-4; and, Amnesty International News Release, “Amnesty Inter- 
national Publishes Memorandum to Cuban Government,” November 9, 1978. 
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were spoiled and often enough they were wormy as well. When 
the food was prepared from such shipment, a layer of tiny 
animals floated on top of the vats. But in even the most un- 

' pleasant circumstances the Cuban will find a vein of humor, 
so when the beans full of worms were coming, the gatekeeper | 
would call out, “split peas with protein.” 


Water at the Isla de Pinos was carefully rationed. 
There was rarely enough for drinking let alone for 
personai hygiene. The prisons he describes contain 
elements of mental torture, poor sanitation, physical 
abuses. The prisons were populated by a court sys- 
tem that is described as corrupt. 

Is this system which Valladares describes the sys- 
tem of the commen criminal or just the political pris- 
oner? It is the way prisons in Cuba were run in 
general. 

But, according to Amnesty International and re- 
ports from the State Department, prison conditions 
in Cuba have improved greatly in the past decade. 
However, the Cubans at Oakdale and Atlanta may 
not have known that, since most had experiences 
prior to 1980 and information about Cuba’s prisons 
is hard to come by.**° 


The Weekend of November 21-22 


Oakdale. The warden met with the institution’s 
executive staff on Friday. How should they handle 
the announcement? They were unable to get a firm 
fix on the number of inmates who would be affected 
by the new agreement from the INS. The number 
they had seemed too high. As it turned out, it was 
much too high. The warden decided to take precau- 
tionary measures over the weekend, but felt that a 
lockdown was out of the question for three reasons. 

t, the institution architecture made a lockdown 
practically impossible. Inmates could only be con- 
tained in large dormitories from which they could 
quickly escape into the general compound anyhow. 
Secondly, such an action by the BOP could have 
prompted a violent reaction among the detainees. 
Staff could be injured. Finally, Oakdale’s staff mem- 
bers had been very successful working with the Cu- 
bans before and, could talk their way through this 
emergency. But, in the event that a group would try 
to escape, the warden called on extra staff and had 
the institution disturbance control squad on site. The 
INS staff members who also use the institution were 


- more apprehensive. The commanding INS official 


called in advanced representatives of the INS special 
“riot squad,” the BORTAC. 

The Cubans were restive. A melee broke out in 
the dining hall on Friday night. A drunken Cuban 
turned over a food tray in front of staff, and about 
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a hundred Cubans began throwing food, trays, and 
salt and pepper shakers. The situation was quelled 
quickly, but when the BOP staff went to “take” the 
drunken Cuban from his unit for questioning later 
that night, a group of his Cuban compatriots would 
not surrender him. A standoff occurred, and BOP 
staff elected not to take the Cuban for fear of pro- 
voking a riot. This was a highly unusual turn of 
events in a Federal prison. 


On Saturday, staff reported that things were “quiet” 


and routine. But, toward the afternoon, informants 
began passing information that there would be prob- 
lems that night. BOP staff could not determine how 
great the problem would be, or the likely numbers 
of Cubans who would be involved. The special squad 
of 13 staff was suited and ready. They had been dis- 
creetly positioned in a building near the adminis- 
tration building, close to the front entrance. Extra 
staff circulated between living units, and still other 
staff were on standby in the entrance building. Later 
that evening, just after dark when a song by Julio 
Iglesias playing on a loud speaker system ended— 
the riot would begin. 

Atlanta. Administrators at Atlanta took precau- 
tions as well. Extra staff members were put on duty 
over the weekend. These were deployed about the 
institution with instructions to calm the Cubans: 
“Tell them there are only a handful affected (about 
100 according to some out-of-date figures given to 
the warden by the INS) and that we’re checking things 
out.” As with the Oakdale Cubans, the ones from 
Atlanta were very quiet on Saturday. 

Washington. The director left work on Friday, con- 
cerned but confident that local staff members were 
taking all precautions that were possible. If there 
were problems, or if somethinig happened which ne- 
cessitated locking up some Cubans or even locking 
up large percentages of the population, he had good, 
experienced staff on site who could make decisions. 
He’d be informed. Saturday night, at 9:30 p.m., the 
director received a call from J.D. Williams, the re- 
gional director, that a riot was underway at Oakdale 
and that he was driving there by car immediately. 
The director quickly called the Department of Jus- 
tice 24-hour Command Center, Attorney General 
Edwin Meese, Assistant Director Gil Ingram, and 
Southeast regional director Gary McCune. Quinlan 
left his house in Virginia immediately and headed 
to his Washington office—which was to become the 
BOP’s command center for the next 14 days. 

Oakdale. The After-Action Teams reconstructed 
events of the weekend very carefully; what had hap- 
pened? The 4 p.m. shift change on Saturday after- 


noon was crowded—standing room only. A lieutenant 
who was acting captain at the time cautioned staff 
about the information that there could be a disturb- 
ance. Staff members were issued mace and hand- 
cuffs. The lieutenant stated, “Don’t be a John Wayne 
if there is something real big happening—don’t re- 
sist if it looks like it won’t do any good”. One officer 
reported in an interview that the walk from the 
briefing session to his work station across the com- 
pound, “was the longest walk of my life.” 

Staff members were trying not to be provocative. 
They recognized the limitations of the institution, 
and the actions they took were designed to quell a 
disturbance of as many as 50 Cubans. But, of course, 
that’s not what happened. At about 6:45 p.m., when 
the song ended, a Cuban raised his hand as a signal 
to charge the front entrance building. About 200- 
300 Cubans merged into a mob and ran, shouting 
and hurling objects. Some small weapons which had 
earlier been unearthed in a garden were brandished. 
The riot squad, responding to a preestablished signal 
over the radio (“Now Lt. Houston, Now!”) dashed 
from the INS building and ran to head off the huge 
mob as they charged the front entrance building. As 
the small squad turned the corner of the building, 
bringing them within 10-15 feet of the mob, everyone 
stopped. The squad quickly threw gas grenades into 
the mob of angry Cubans. The Cubans were stunned. 
They immediately retreated and began to regroup. 
Their initial panic ended as they realized that the 
BOP staff members were not firing bullets, but in- 
stead were using the tear gas which could not kill. 
So they charged again. Again the squad repelled 
them. But, by the third charge, the numbers of Cu- 
bans had grown and they had more, and larger, 
weapons. They had broken into the mechanical ser- 
vices building and now had picks, large fire axes, 
pipes, and other dangerous weapons. They were 
hurling rocks and boards at the riot squad. Several 
staff members were hit and dazed by the thrown 
objects, but they stood their ground until the third 
charge when, out of gas and confronted by the larger 
weapons, they retreated into the entrance building— 
separated from the Cubans by only a Lexan window. 
But, there were carbines and shotguns in the en- 
trance building, and had the Cubans entered, there 
would have undoubtedly been some lives lost. This 
scene took about 45-60 minutes. 

In the meantime, the extra staff members were 
issued carbines and shotguns, and they quickly took 
up positions around the perimeter. Local law en- 
forcement officials on standby were on the scene within 
minutes. They surrounded the perimeter fence 


| 
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standing side-by-side with BOP and INS staff. Sirens 
were blaring and squad car lights were flashing. Huge 
clouds of tear gas hung over the prison, and the Cu- 
bans were setting fire to several buildings. 

There were other acts of heroism to report in ad- 
dition to the bravery of the BOP’s disturbance con- 
trol squads. Numerous staff members were caught 
inside the prison, and they were able to report their 
positions to the command center—now in the en- 
trance building—over their radios. 

In the confusion, the acting captain, Lieutenant 
Marmalajo, dressed like a Cuban prisoner and ran 
inside to free 15 staff members who were trapped in 
the burning food service building. Within minutes 
of the dramatic rescue, the building erupted in flames. 
The staff psychiatrist made a courageous foray into 
the institution later to try to free people in the hos- 
pital. Three staff were trapped in the control room— 
which is only a hundred feet from the entrance build- 
ing. The building was on fire. The Cubans were hurl- 
ing rocks at them and ramming the security windows 
with a large board and pipes. The Lexan glass held, 
but the smoke and gas forced the staff to run outside 
to the front entrance. In the confusion, somehow, 
they were able to escape—but only after one of the 
exit doors which had jammed finally opened. Shortly 
later, the control room was engulfed in flames, and 
again BOP staff had barely averted death. 

Reviewing circumstances that evening at Oak- 
dale: 10 of 14 buildings were destroyed; 28 people 
were unaccounted for and presumed to be held hos- 
tage; J.D. Williams was speeding across Texas on 
his way to Oakdale, Louisiana. The calculated risk 
of talking their way through this trouble and relying 
on collective interpersonal skills was a failure. The 
“negotiations” and the siege had begun. - 

Washington. The first entry into the director’s log 
of phone calls and critical events appears at 1:45 a.m. 
Sunday morning. The director had been in his office 
with his top staff for hours. A primary goal was to 
gather information, but the telephone circuits to the 
small town of Oakdale were jammed and information 
was hard to come by. 

Atlanta. The news of the Oakdale riot reached 
Atlanta quickly through the TV broadcasts. The 
warden assembled his top staff that evening in his 
office at the prison. They discussed their options. The 
Cubans would know about the riot immediately—in 
fact they knew by the time the warden and his staff 
entered the prison. The initial reaction by Atlanta’s 
Cuban prisoners was reportedly “calm.” The warden 
decided that Sunday would be “business as usual,” 
primarily because the warden thought the Cubans 
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had taken the news of the announcement so well. 
Sunday 


Oakdale. J.D. Williams arrived early Sunday 
morning and by the end of the day had assumed total 
command of all operations. Staff members from nearby 
Federal prisons were arriving. Also among the first 
reinforcements were the INS BORTAC Squad and 
squads from the nearby Federal prisons. The FBI 
had dispatched its highly trained Hostage Rescue 
Team (HRT) from Andrews Air Force Base in Mary- 
land. They also arrived, along with the FBI nego- 
tiators and BOP negotiators, that Sunday afternoon. 

There were no formal negotiations on Sunday, but 
individual detainees approached the entrance build- 
ing claiming to represent thé Cubans. Initially, these 
people argued that, “What happens to us—happens 
to you.” 

Washington. That Sunday, the director spent the 
morning with his top staff taking actions which would 
quickly get necessary resources to Oakdale. Discus- 
sions were held with top officials from the Defense 
Department, the INS, and the FBI. The director as- 
signed back-up staff for the top staff on-site at Oak- 
dale—the regional director from the Northeast, Z. 
Stephen Grzegorek, was sent to Oakdale. The direc- 
tor held discussions with top Justice Department of- 
ficials, including the Attorney General, to discuss 
terms of a possible solution. A letter declaring a mor- 
atorium on the transfers to Cuba was prepared for 
the Attorney General’s signature; it would be sent 
to Oakdale and Atlanta on Monday. 

Atlanta. All was quiet Sunday morning, according 
to the staff. The warden called a meeting of his ex- 
ecutive staff later that evening. He learned that the 
institution was calm. What he did not know was that 
information was bubbling about that there would be 
trouble. Line staff members informed their super- 
visors, but higher level supervisors discounted some 
important information—mainly because the Cubans 
were notorious for “snitching” and had been talking 
about riots at Atlanta for years. 

The warden had an option to consider. Most of the 
Cubans would be locked in their cells for the night 
on Sunday. He didn’t have to open the cells up the 
next morning. But, from what he heard Sunday eve- 
ning (and again early Monday morning), he could 
open up Monday morning for breakfast. 

Washington. The director had had numerous con- 
versations with Williams and McCune. Director 
Quinlan and the members of his entire top staff to- 
gether evaluated the circumstances, and they unan- 
imously endorsed the decision to open up on Monday. 
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But, had information indicating trouble was brewing 
been available, Atlanta would have been locked down. 
A lockdown of Atlanta was no guarantee that there 
would not be trouble either. In truth, there was really 
not a good option. As noted earlier, in 1984, after a 
demonstration at Atlanta, Cubans continued to riot 
after they were locked down. The Cubans burned 
mattresses and personal possessions and they plugged 
the plumbing and flooded cells. This could have hap- 
pened again, and the very thing the BOP would want 
to avert—a riot—could be provoked by the lock- 
down. Additionally, there was no guarantee that there 
would not be significant loss of life, this time, if At- 
lanta were locked down. If large numbers of inmates 
set fire to their cells, quite plausibly, the huge cell 
blocks with hundreds of prisoners would have to be 
evacuated. The warden, McCune, and the director 
knew that the Cubans could take over the institution 
at that time. They were also concerned about the 300 
Cubans who were in dormitories or in cells in a di- 
lapidated building. These men would be difficult to 
lock down. This was a Hobbesian choice. 


Monday 


Atlanta. What everyone feared most happened on 
Monday morning. After the institution was opened 
up inmates reported to breakfast then to work as 
usual. At about 19:30 a.m., the Cubans took over the 
institution with what one staff member who was held 
hostage described as “military precision.” The war- 
den suspected, very strongly, that a riot would occur 
after it was too late to lock down. The signs were so 
great later Monday morning that the warden had 
time, and the good sense, to discreetly evacuate the 
women who worked in the general units, which would 
later come under the controi of the Cubans. 

At 10:30 a.m., hundreds of Cubans poured out of 
the prison industries building and began rounding 
up hostages. Weapons were quickly manufactured— 
possibly some had been secreted among the thou- 
sands of canvas bags used in manufacturing in prison 
industries. Shots were fired from the towers on the 
fortress prison’s huge walls. One Cuban was killed 
at the beginning of the riot from a gun shot to the 
head which came from a tower. Other Cubans were 
wounded as they rounded up staff to take them hos- 
tage. Within a matter of minutes almost all of the 
penitentiary, except for the administration building 
and the two huge cell blocks which look out on the 
front street were taken over. Altogether, 102 people 
were held hostage. This doesn’t count 16 who were 
trapped in an old cell house (E) who were never taken 
hostage, but who remained trapped until they were 


rescued by the FBI SWAT team later that evening. 

The Cubans immediately burned the huge prison 
industries building. There was no attempt made by 
the Atlanta staff to retake the prison. The numbers 
of Cubans participating in the riot were simply too 
great. Rather, the grills separating the Cubans from 
the main corridor which leads to the front entrance 
were slammed shut. The Cubans challenged this grill 
once, but were forced back when staff fired tear gas 
grenades. It was over quickly, and like Oakdale, At- 
lanta was burning. Like Oakdale, no staff had been 
seriously injured in this initial take over. On the 
contrary, the Cubans seemed determined that the 
hostages should be protected—unless the Govern- 
ment stormed the prison. The hostages were a means 
to their primary objective: gaining media attention. 


The Siege of Oakdale and Atlanta 


Washington. After the initial takeover, events un- 
folded—not quite slowly, but rather not so fast that 
they couldn’t be handled. In Washington at BOP 
headquarters at 320 First Street, and in the other 
affected agencies of the Department of Justice, steps 
were taken to “cut red tape.” For example, BOP staff 
members were detailed round-the-clock to the FBI 
and to the U.S. Marshals Service. BOP staff also 
worked round-the-clock at the Pentagon with Army 
counterparts. The Army deserves special credit for 
providing much needed supplies which the BOP does 
not have on hand for this type of emergency. 

Other major roles assumed at the BOP head- 
quarters were the assembly of resources; movement 
of prisoners out of Oakdale and Atlanta (inmates 
were giving up throughout the disturbances); work- 
ing with the INS on the negotiations for a settlement; 
management of third parties to work with the ne- 
gotiators (including Cuban exile leaders [such as Ar- 
mando Valladares] and the Bishop Augustin Roman 
from Miami); and informing the members of Con- 
gress and the American public. 

The BOP’s director also spent a considerable 
amount of time working out the rules of engagement. 
These were agreements with other law enforcement 
agencies regarding such matters as the authority for 
application of deadly force. A critical decision like a 
planned assault needed the approval of the Attorney 
General; however, depending on how events un- 
folded, that decision could be ordered in an emer- 
gency by Director Quinlan, Williams, McCune, or 
their backups, Grzegorek, Wilkinson, and Williford. 

Oakdale and Atlanta. At both prisons, the ensuing 
days after the takeovers fit a strikingly similar pat- 
tern. There could be no serious negotiations until 
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the Cubans identified serious negotiators. The di- 
rector of the BOP had clarified the Government’s 
position in an early news conference, namely that 
“there will be no invasive action as long as the hos- 
tages are not harmed.” The department clearly fa- 
vored a negotiated settlement over an armed assault. 

In the tense days after Monday, November 23, 
when Atlanta fell, the Government agents at the two 
prisons gathered intelligence information and posi- 
tioned themselves for an assault. Helicopter over- 
flights took pictures at both prisons. All prisoners 
who gave up were interrogated by the FBI; valuable 
information was gathered this way. Also, at Atlanta 
there were several small groups of hostages released. 
These staff members were able to confirm that they 
were being treated well, and they provided infor- 
mation about the location of other hostages. By 
Wednesday at Oakdale and shortly later at Atlanta, 
negotiators could get on with more meaningful bar- 
gaining because Cuban leadership had emerged. In 
the meantime, assault teams were preparing assault 
plans and rehearsing their roles carefully. If the hos- 
tages were harmed, the FBI SWAT teams at both 
locations had primary responsibility; BOP staff were 
assigned with the FBI, primarily to help identify 
hostages and because of their knowledge of the build- 
ing configurations. 

Time worked to the advantage of the Government. 
Although assault at both prisons would be costly in 
terms of injuries or deaths, the plans were refined 
as additional staff, equipment, and information was 
assembled. Also, there is a phenomenon called the 
Stockholm Syndrome—a form of identification (or a 
bond) which occurs between the hostage and the hos- 
tage taker. The bond occurs in hostage situations, 
and as the bond grows stronger, the likelihood that 
hostages will be harmed decreases. 

In Washington, and at Oakdale and Atlanta, the 
strategy was to do nothing provocative. Director 
Quinlan held daily news conferences which we know 
were viewed by the Cubans on television. The di- 
rector was solid in his commitment not to assault, 
but to negotiate a settlement, and he communicated 
this effectively in those news conferences. “My pa- 
tience is endless,” he stated. 

But don’t assume that the Cubans were passive 
observers. On the contrary, they took steps to 
strengthen their hand by making an assault more 
difficult. At Oakdale, the hostages were moved about 
the compound frequently and eventually they were 
situated in two locations which were barricaded by 
turned over furniture; at Atlanta hostages were sep- 
arated into three groups. At both prisons, deors which 
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might have been entered in a rescue attempt were 
welded shut. And at both prisons, the Cubans con- 
tinuously made knives, swords, and machetes and 
improved their barricades. 

Time clearly worked against the good mental health — 
of the friends and families of the hostages who were 
assembled in the Hostage Family Centers outside 
the prisons. Hundreds of family members needed care 
from the BOP’s psychologists, chaplains, and phy- 
sicians. The treatment center represented an inno- 
vation in hostage situation management and one 
which paid off handsomely. But after a week or so 
of waiting for the release of the hostages, the family 
members were showing signs of great strain—in- 
spite of Government efforts to help them. 


Order Is Restored 


The disturbance at Oakdale ended peacefully 8 
days after it began on a Sunday—November 29, 1987. 
The week was punctuated by some very tense mo- 
ments. Especially troublesome was the injury sus- 
tained by hostage Manny Cedillos who was stabbed 
in the neck and back by a Cuban mental patient on 
Friday morning. The Cubans turned over the pris- 
oner who attacked him, and Cedillos urged the Gov- 
ernment not to assault because the act of violence 
was “accidental.” 

The bishop’s role needs to be mentioned again. 
Bishop Roman made video and audio tapes urging 
the Cubans to end the siege. These were very helpful. 
Also, the Cubans demanded that he be present to 
witness the agreement, which he was. 

Like Oakdale, Atlanta also was punctuated by 
some tense moments. There was the rescue of staff 
from E cell house noted earlier. There was the ag- 
onizing decision NOT to rescue staff in the hospital 
for which the BOP was criticized in the press. As it 
turned out, the media themselves made the rescue 
nearly impossible. They had their live television 
cameras pointed at the walls where a rescue attempt 
would have to be made. Furthermore, the hospital 
was always under the control of the Cubans (some- 
thing that was unclear in the beginning), and an 
assault would have likely prompted the Cubans to 
harm hostages held in other parts of the prisons. 

Also at Atlanta, there was the capture of a dan- 
gerous American inmate who had murdered a staff 
member at the U.S. Penitentiary at Marion and was 
sent to Atlanta because he was considered too dan- 
gerous to be out in open population. He was confined 
in a specially constructed two—cell arrangement which 
was designed so that he never comes in direct contact 
with BOP staff. The Cubans freed him early on in 
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the disturbance. He roamed about freely until the 
Cubans—afraid that he might somehow jeopardize 
their cause—forcibly turned him over to the BOP 
and FBI officials. 

On December 4, 1987, the remaining hostages were 
surrendered to the Government and the BOP as- 
sumed control of the U.S. Penitentiary at Atlanta. 
The agreement again was witnessed by the bishop. 
The Cubans stayed in the prison that evening with- 
out the hostages because it was thought too danger- 
ous to take back the prison in the dark. Hundreds 
of Cubans opposed the settlement. The next day, the 
Government entered Atlanta and found that it had 
been thoroughly wrecked by the Cubans. Food was 
thrown about, there was flooding, walls were covered 
with graffiti, smal! pieces of furniture were broken, 
and there was human excrement everywhere. Al- 
though there was great concern that gasoline bombs 
might have been planted, none were found. Oakdale 
was similarly wrecked. 

A summary review of the manpower amassed at 
the two prisons: The BOP had sent 400 staff to At- 
lanta and 200 to Oakdale. The FBI reports sending 
600 agents to Atlanta alone, while the U.S. Mar- 
shals, the INS, and Border Patrol sent hundreds of 
staff to Atlanta as well. At Oakdale there were 200 
FBI agents, 300 Louisiana National Guard, and more 
than 400 U.S. Marshals, INS officials, and represen- 
tatives of other agencies. . 

As for the Cubans of Oakdale and Atlanta: The 
agreements struck at both prisons have been ho- 
nored. There has been a re-review of all the Cubans’ 
cases. There has not been prosecution for riot related 
offenses, unless they were extreme acts of aggres- 
sion. Release decisions made before the disturbances 
were not rescinded. The Cubans have been spread 
through the Federal Bureau of Prisons, and they are 
awaiting the results of their reviews. The agreement 
with Cuba still stands, and we can expect deporta- 
tions to occur soon. The majority of the Cubans are 
approved for release. The release process has been 
accelerated because BOP halfway houses and family 
placements are now being used to augment the CRS’s. 

Oakdale and Atlanta are being repaired. Whether 
there will be Cubans in them again is not decided. 
Oakdale will be an Alien Detention Center. The costs 
for reconstruction will exceed $50 million. 

What about the 138 hostages? Most are back to 
work and are doing well. A few are seeing mental 
health professionals; 4 have been hospitalized as in- 
patients; 12 have quit; and 4 more may file for dis- 
ability retirement. There were 30 permanent 
transfers. 


Lessons Learned 


After interviewing some of the top officials in the 
BOP about the things we’ve learned, some patterns 
have emerged. First and foremost, the BOP was un- 
prepared to handle an emergency of this propor- 
tion—a plan which anticipates the total loss of an 
institution is necessary. Second, we may have placed 
too much reliance on our abilities to manage the 
pending disturbance by “talking it out.” We have 
had enormous success with our human relations ap- 
proach to dealing with inmates, but there may be 
limits to the approach with some categories of of- 
fenders—especially with a foreign population not fully 
assimilated to American society or culture. Also, we’ve 


‘sounded the enormous depths of Cubans’ desire to 


remain in this country rather than return to Cuba. 
Finally, we learned how well our staff and our Gov- 
ernment in general can pull together in a crisis. The 
cooperation among BOP staff was tremendous as was 
the cooperation among people in the various branches 
of Government. 

More specifically, the After-Action report con- 
tains 107 recommendations which are under consid- 
eration by the BOP’s executive staff. Importantly, 
none of the recommendations refers to improving 
living conditions per se. Rather, the areas they think 
need attention concern emergency preparedness and 
crisis management. These disturbances were not about 
living conditions, nor were they about aspects of the 
Cubans’ lives that are under the control of the BOP. 
They were about going back to Cuba. 

The most far reaching recommendation calls for 
the development of a national emergency plan. Many 
of the recommendations call for the development of 
policies or procedures or the procurement of equip- 
ment that will in some fashion be part of the total 
package the BOP will develop. Some recommenda- 
tions are very, very expensive. For example: 1) moving 
the power plants and control centers outside the se- 
cure perimeters; 2) purchasing mobile command cen- 
ters and equipping them with sophisticated riot control 
gear; 3) purchasing field kitchens; 4) putting the 
utilities controls outside the secure perimeter. While 
these recommendations requiring building modifi- 
cations can be easily put in place in new prisons, 
retrofitting existing prisons and purchasing neces- 
sary equipment would cost hundreds of millions of 
dollars. These matters are under consideration by 
the executive staff. 

A closing thought about these disturbances bor- 
rows concepts from the emerging field of risk as- 
sessment. An eminent sociologist, Charles Perrow, 
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recently wrote that accidents are “normal.”® Not nor- 
mal in the sense that they have to occur frequently 
in a discipline, but rather in the sense that their 
eventuality is an understandable and “norma!” prod- 
uct of a highly complex, tightly coupled, potentially 
volatile structure. In general, prisons are coupled 
loosely, and only as regards their junctures with other 
agencies that provide and receive their clientele. 
Routinely, and under almost all circumstances, prison 


®Charles Perrow, Normal Accidents: Living with High Risk Technologies. New 
York: Basic Books, 1984. 
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officials totally control the daily lives of the people 
they confine. The failures of Oakdale and Atlanta 
are not attributable to “operator error.” Nor were 
these “accidents” due to some inherent failures in 
the fundamentally sound structures of the Bureau 
of Prisons. The failures occurred because there was 
a tight coupling between Justice and State, and be- 
cause its significance was not transparent. In this 
“accident” as in most accidents, there are numerous 
failures in various subsystems. But, the single most 
important cause of Oakdale and Atlanta was the 
announcement of the reenactment of the agreement 
with Cuba to deport 2,500 Cuban prisoners. 
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United States Magistrates and the Processing of 
Prisoner Litigation 


By CHRISTOPHER E. SMITH, PH.D. 
Assistant Professor, Department of Political Science, University of Akron 


N 1968, Congress created the office of United 

States Magistrate in order to increase re- 

sources and improve the efficiency of the Fed- 
eral courts.' The magistrates’ authority was expanded 
through statutory amendments in 1976 and 1979 so 
that magistrates may now handle virtually any task 
undertaken by district judges except for criminal fe- 
lony cases. Magistrates are authoritative judicial of- 
ficers responsible for a variety of tasks ranging from 
setting bail and hearing evidentiary motions to pre- 
siding over complete civil trials with the consent of 
litigants.? Magistrates’ important role in the pro- 
cessing of cases is illustrated by the fact that mag- 
istrates handled 445,575 matters for the Federal 
courts in 1986.3 Although they are responsible for a 
variety of tasks, magistrates have special involve- 
ment in and influence upon prisoner litigation.‘ 


Prisoners’ Cases and the Magistrates’ 
Development 


The new judicial office was created in 1968 to re- 
place the U.S. commissioners. The magistrates, who 
unlike the commissioners were required to be law- 


1Magistrates Act of 1968, Pub. L. No. 90-578, 82 Stat. 1107 (1968) (codified as 
amended at 28 U.S.C. sections 631-639). 

228 U.S.C. section 636. 

3 Administrative Office of the U.S. Courts, Annual Report of the Director of the 
Administrative Office of the United States Courts? Washington, DC: U.S. Government 
Printing Office, 1986, pp. 37-38. 

4For a description of magistrates’ statutory authority to handle the various steps 
in prisoner litigation, see, Frederic N. Smalkin, “The Role of the United States Mag- 
istrate in Prisoner Litigation,” in Ira P. Robbins (ed.), Prisoners and the Law, New 
York: Clark Boardman Co., 1985, pp. 11-3-11-5.; 

5 The Federal Magistrates System: Report to the Congress by the Judicial Conference 
of the United States, Washington, DC: U.S. Government Printing Office, 1981, 
pp. 1-4. 

6378 U.S. 546 (1964). 

7Todd R. Clear and George F. Cole, Corrections, Monterey, CA: Brooks/Cole Pub- 
lishing, 1986, pp. 443-468. 

8 Testimony of the Hon. Harvey M. Johnsen, U.S. Court of Appeals, Eighth Circuit, 
Crisis in the Federal Courts: Hearings Before the Senate Judiciary Committee on S.915 
and H.R.6111, 90th Cong., Ist Sess. (1967), p. 49. 

®*Testimony of the Hon. Edward S. Northrop, U.S. District Court for the District 
of Maryland, Hearings on the Federal Magistrates Act Before the Subcommittee on 
Improvements in the Judicial Machinery of the Senate Committee on the Judiciary, 89th 
Cong., 2d Sess. (1966), p. 52 (hereinafter 1966 Senate Hearings). 

10Testimony of the Hon. Walter E. Hoffman, Chief Judge, U S. District Court for 
the Eastern District of Virginia, 1966 Senate Hearings, p. 93. 

11 Remarks of Senator Joseph Tydings, 1966 Senate Hearings, p. 111. 
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yers, received broader authority than their prede- 
cessors to undertake responsibilities beyond handling 
warrants and petty offenses.° The Federal judges who 
advocated that Congress create the judicial office to 
assist the judiciary were particularly interested in 
having magistrates provide assistance with prison- 
ers’ cases. 

During the 1960’s, in the years just prior to the 
passage of the Magistrates Act, the Supreme Court 
had opened the door to prisoners’ civil rights suits 
against government officials through the decision in 
Cooper v. Pate.§ Simultaneously, the Federal courts 
were becoming generally more receptive to the rec- 
ognition of prisoners’ rights while prisoners’ advo- 
cates and prisoners themselves were increasingly 
looking to the courts to redress grievances.’ As a 
result of these forces, prisoners’ cases showed the 
greatest increase among 111 types of cases being filed 
in the overburdened Federal courts with a 280 per- 
cent increase between 1960 and 1966.° 

In testifying before Congress on the desirability 
of creating the office of U.S. Magistrate, Federal judges 
consistently linked the need for the judicial officers 
with the expanding burden of prisoners’ cases. Judges 
said such things as: 


A great deal of our time is consumed by State prisoner habeas 
corpus petitions. ... And now we are getting a spate of so- 
called State prisoner civil rights actions in which the prisoner 
is complaining about the administration of State pris- 
ons. . .. These particular matters take up an inordinate amount 
of time . . . often two opinions a week. . . . 1 am certain that we 
may be able to turn some of these time-consuming duties over 
to the magistrate.® 


[With respect to the vast influx of [prisoner cases] . . . [t]he time 
has come when district judges throughout the country, par- 
ticularly where there are State penitentiaries in their area, 
are precluded from carryi:g on any further business.'° 


Senator Joseph Tydings, the principal architect of 
the magistrates legislation, noted that the district 
judges were “almost unanimous” in requesting the 
introduction of magistrates to assist with prisoner 
cases. 

The Magistrates Act provided that the new offi- 
cers could “be assigned [by the district judges] . . . such 
additional duties as are not inconsistent with the 
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Constitution and laws of the United States.”!? Judges 
' utilized this provision to assign aspects of prisoners’ 
cases to magistrates. As a result, prisoners’ cases and 
their subsequent appeals helped to define the bound- 
aries of the authority of the new, ambiguously de- 
fined judicial officers. For example, a prisoner 
challenged a magistrate’s power to conduct an evi- 
dentiary hearing in a habeas corpus case. The Su- 
preme Court decided in Wingo v. Wedding" that the 
Magistrates Act did not give the magistrates the 
necessary authority to conduct such hearings. In dis- 
sent, Chief Justice Burger invited Congress to clarify 
the statute: 


In any event, now that the Court has construed the Magis- 
trates Act contrary to a clear legislative intent, it is for the 
Congress to act to restate its intention if its declared objectives 
are to be carried out.'* 


Subsequently, Congress amended the Act to explic- 
itly authorize magistrates to conduct evidentiary 
hearings in prisoners’ habeas corpus and civil rights 
cases. 15 

U.S. magistrates bear a significant proportion of 
the burden of processing prisoners’ cases. Studies of 
magistrates’ roles in the Federal courts by the Fed- 
eral Judicial Center identified three organizational 
models for the utilization of magistrates.!® The “Spe- 
cialist” role discovered in several districts required 
magistrates to focus their attention upon prisoners’ 
cases and, in some districts, Social Security cases as 
well.’” The other two roles, “Additional Judge” han- 
dling complete civil cases and “Team Player” super- 
vising preliminary proceedings, can also involve 
magistrates in prisoner litigation. A previous Fed- 
eral Judicial Center study examining the various 
methods that judges use to assign cases to magis- 
trates concluded that “prisoner petitions are most 
likely always to be assigned [to magistrates] re- 


1228 U.S.C. section 636(b). 

13418 U.S. 461 (1974). 

\4 Wingo v. Wedding, 418 U.S. 461, 487 (1974) (Burger, C.J., dissenting). 

1528 U.S.C. section 636(b\1)(B). 

%6Carroll Seron, The Roles of Magistrates: Nine Case Studies, Washington, DC: 
Federal Judicial Center, 1985. 

ITbid., pp. 35-46, 83-92. 

18Carroll Seron, The Roles of Magistrates in Federal District Courts, Washington, 
DC: Federal Judicial Center, 1983, p. 55. 

19Tbid., p. 56. 

+, Adasinistrative Office of the US. Courts, Annual Report of the Director, p. 39. 

23Dissenting Views of Representative Elizabeth Holtzman, The Magistrate Act of 
1978, H.R. Report No. 1364, 95th Cong., 2d Sess. (1978), p. 42. 

For a description of the merit selection process, see, Christopher E. Smith, “Merit 
Selection Committees and the Politics of Appointing U.S. Magistrates,” The Justice 
System Journal, vol. 12 (1987), pp. 210-231. 
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gardless of the type of assignment procedure used 
by the district.”1* A national survey of magistrates 
indicated that over 79 percent “always” or “fre- 
quently” received prisoners’ cases and only 5 percent 
“rarely” received such cases.!® The magistrates’ es- 
sential rele in processing such cases is evident in the 
statistics released by the Administrative Office of 
the U.S. Courts for 1986. In a year in which 29,333 
prisoners’ petitions were filed within the Federal 
courts, magistrates handled 23,875 of such cases, 
including 2,499 Federal habeas corpus cases, 6,820 
state habeas corpus cases, and 14,556 civil rights 
cases.”° This total represented an 18 percent increase 
over the previous year’s prisoner matters handled 
by magistrates.”! Most of these matters were decided 
when the magistrates, upon reviewing the pleadings 
and briefs, submitted reports of findings and rec- 
ommended dispositions to district judges, but 1,127 
cases involved magistrates presiding over eviden- 
tiary hearings.”? Obviously, the U.S. magistrates have 
a tremendous influence upon the flow and outcome 
of prisoner litigation. 


The Consequences of Magistrate Involvement 


The basis for this article is a broad study of mag- 
istrates’ activities and functions that included an 
examination of their roles in processing prisoners’ 
cases. Interviews were conducted with magistrates, 
judges, administrators, and lawyers in nine districts 
within the First, Second, Sixth, and Seventh Cir- 
cuits. In addition, magistrates in five districts were 
observed in their daily activities for periods ranging 
from 1 day to 6 weeks during 1987. The indepth 
observations and interviews provided a basis for 
identifying the risks and consequences of utilizing a 
lower tier of judicial officials for handling prisoners’ 
cases. 

A primary risk involved in relying heavily upon 
magistrates for processing prisoners’ cases concerns 
the possible creation of a “dual system of justice” in 
which prisoners (and other claimants who lack re- 
sources and political power) are denied the oppor- 
tunity to have their cases heard by “real” Federal 
judges.” The existence of new, subordinate judicial 
officers gives district judges the opportunity to avoid 
giving attention to prisoners’ complaints and con- 
cerns. 

Magistrates argue, by contrast, that because they 
are appointed through a merit selection process,” 
are required to have at least 5 years of legal expe- 
rience, and frequently have more time to devote to 
prisoners’ cases, there is no reason to believe that 


UNITED STATES MAGISTRATES 15 


prisoners suffer detrimental consequences from hav- 
ing their cases reviewed by the lower tier of Federal 
judicial officers. 

The volume and repetitive nature of prisoners’ 
cases handled by magistrates creates risks that de- 
cision making in such cases will become routinized. 
As one Federal Judicial Center study noted, there is 
“a risk of burnout or stultification inherent in a se- 
verely limited docket.”25 Some judicial officers are 
cognizant of these risks. As one judge said during 
an interview, “I never let law clerks handle pris- 
oners’ cases for too long because they become cynical 
about them.” The same potential problem exists for 
magistrates. The risks are exacerbated by the pos- 
sibility that judges might merely “rubber stamp” the 
magistrates’ recommendations rather than apply 
careful review.76 

Counter-arguments, concerning the benefits of 
specialization in prisoners’ cases, focus on the im- 
proved quality of review when judicial officers with 
expertise examine the pleadings and briefs. This could 
be particularly true in prisoners’ cases because so 
many claimants file their cases pro se, representing 
themselves without the assistance of counsel, and 
because the complaints are frequently hand-written, 
disjointed, and difficult to understand.?’ Thus it re- 
quires expertise to discern whether valid constitu- 
tional complaints are contained in the rambling 
grievances of undereducated lay people. For exam- 
ple, a study. of habeas corpus cases in Massachusetts 
found that, under the magistrates, petitions “re- 
ceive[d] fuller and more careful consideration than 
they did before magistrates came into office.””* 

The interviews and observations for this study 
indicated that the Federal judiciary must be vigilant 
in monitoring the processing of prisoners’ cases. One 
study indicated that, in prisoners’ civil rights cases, 
“virtually all of the inmates’ cases are dismissed” 
with less than 7 percent reaching the trial stage.”° 
As a result magistrates and their staffs are very 
accustomed to and, in fact, expect to find grounds to 
dismiss such cases. This expectation derives from 
experience, but if it is unchecked, it can lead mag- 
istrates to review prisoners’ cases with a different 


25Seron, The Roles of Magistrates: Nine Case Studies, p. 112. 

26Comment, “An Expanding Civil Role fcr United States Magistrates,” American 
University Law Review, vol. 26 (1976), p. 105., 

27See, Donald H. Zeigler and Michele G. Hermann, “The Invisible Litigant: An 
Inside View of Pro Se Actions in the Federal Courts,” New York University Law Review, 
vol. 47 (1972), pp. 159-257. 

28David Shapiro, “Federal Habeas Corpus: A Study in Massachusetts,” Harvard 
Law Review, vol. 87 (1973), p. 366. 

22Roger A. Hanson, “What Should Be Done When Prisoners Want To Take the 
State to Court?,” Judicature, vol. 70 (1987), p: 225. 

%Seron, The Roles of Magistrates: Nine Case Studies, pp. 93-109. 


approach than that applied to other kinds of tasks. 
Most notably, some magistrates appear to review 
prisoners’ cases by asking the question, “How can I 
dismiss this case?”, rather than considering, “Does 
this complaint contain a valid constitutional claim?” 
As a practical matter, this initial focus may not have 
any effect upon the eventual outcomes, namely the 
significant number of dismissals. However, this ap- 
proach exacerbates the risk that claims may go un- 
recognized because the magistrates’ reviews are not 
beginning with the appropriate questions for pro- 
viding thorough, considered judgments. 

In addition, magistrates evince a discernible self- 
interest in dismissing prisoners’ cases. The earlier 
in the litigation that magistrates can dispose of a 
particular case, the earlier they are able to record a 
closed case upon their monthly work reports to their 
circuit and to the Administrative Office. Early dis- 
positions also avoid the prospect of time-consuming 
conferences and hearings, which are especially dif- 
ficult to schedule and coordinate because they fre- 
quently involve multiple defendants from state 
institutions as well as correctional officers and U.S. 
marshals for transporting and guarding the pris- 
oner-litigant. Moreover, magistrates can have dif- 
ficulty communicating with and gaining the 
cooperation of lay litigators, especially in the case 
of prisoners who may be hostile to judicial officials 
and prone to consume court time with emotional out- 
bursts and cathartic rhetoric. During the observa- 
tions, lay litigants, especially prisoners, generated 
visible discomfort on the part of magistrates because 
the litigants lack the deference, knowledge about 
law, and socialization into the norms of court be- 
havior that judicial officers expect during legal pro- 
ceedings. Although there was no evidence that any 
particular cases were dismissed because of magis- 
trates’ self-interest, such a factor presents a contin- 
uing problem that may influence outcomes, even 
subconsciously, without regular monitoring by dis- 
trict judges and self-examination by magistrates. 

The foregoing risks for detrimental impact upon 
prisoners and their claims are especially problematic 
because prisoners are less able than other litigants 
to protect their interests through the legal process. 
For most cases, magistrates review the pleadings 
and briefs and then issue findings of fact and rec- 
ommended dispositions which are sent to the parties 
and to the district judge. A Federal Judicial Center 
study documented that it is very unusual for a judge 
to reject or modify a magistrate’s recommenda- 
tions.*° Thus the magistrate’s determination usually 
becomes the final decision of the district court. Ac- 
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cording to statutory procedures, a litigant has only 
a 10-day period in which to file written objections to 
the magistrate’s report and recommendation." It is 
especially difficult for pro se prisoner-litigants to 
contest effectively any adverse findings and recom- 
mendations. Prisoners are entitled to only limited 
law library resources and they frequently have little 
understanding of legal issues and substantive law.*? 
Thus any detrimental consequences from routine or 
inadequate reviews will have particularly harsh ef- 
fects upon prisoners. 

In one particular category of prisoners’ cases,** 
namely habeas corpus petitions by Federal inmates, 
there are risks of conflicting pressures upon mag- 
istrates. In Federal cases, a magistrate may be called 
upon to decide that a district judge has made an error 
in the trial and conviction of a criminal defendant. 
District judges are the only individuals in a position 
to control and sanction the actions of magistrates. 
District judges determine who will be appointed and 
reappointed to the magistrate position and they de- 
termine what tasks will be assigned to the magis- 
trates within their districts. Interviews indicate that 
magistrates are very cognizant of the fact that their 
performance must satisfy the expectations of district 
judges in order to obtain reappointment at the end 
of each 8-year term of office. Federal habeas corpus 
cases place magistrates in the potentially difficult 
positions of publicly declaring that one of their su- 
periors has made a serious legal error in overseeing 
a criminal case. Although most magistrates would 
take umbrage at any suggestion that their judicial 
decisions could be influenced by the threat of sanc- 
tion from a district judge, the possibility exists that 
magistrates would be reluctant to identify errors in 
the actions of their superiors. 


The Possibility of Innovation 


Although the prevalent assignment of prisoners’ 
cases to magistrates creates certain risks and det- 
rimental consequences, the utilization of a flexibly 
defined judicial officer also creates opportunities for 
innovative approaches to resolving prisoners’ claims. 
There has been a continuing concern that formal 
legal process provides an inadequate and ineffective 
means of addressing prisoners’ grievances,* partic- 


3128 U.S.C. section 636(b)(1). 

32See, Christopher E. Smith, “Examining the Boundaries of Bounds: Prison Law 
Libraries and Access to the Courts,” Howard Law Journal, vol. 30 (1987), pp. 27-44. 

53 Federal habeas corpus cases are governed by 28 U.S.C. section 2255. 

*See, George F. Cole and Jonathan E. Silbert, “Alternative Dispute-Resolution 
Mechanisms for Prisoner Grievances,” The Justice System Journal, vol. 9 (1984), pp. 
306-324. 
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ularly because so many of such claims, despite their 
legitimacy to the aggrieved claimant, may not rise 
to the requisite level of a constitutional issue. Pris- 
oners’ claims absorb the time of the Federal courts 
yet, because most of them are dismissed, the pro- 
cessing of these cases drains resources without pro- 
viding any satisfaction to the complainants. The 
observations and interviews for this study revealed 
that magistrates, because of their flexible and di- 
verse utilization in various districts, can provide a 
source of innovation for addressing prisoners’ cases 
beyond the confines of traditional district court pro- 
cesses. 

Several magistrates had, with the cooperation of 
district judges, initiated means to utilize the lower 
tier judicial office for more effective processing of 
cases. In one district, a magistrate spends every 
Thursday afternoon addressing prisoners’ cases in a 
hearing room inside a state prison. Observations of 
the magistrate in action revealed many beneficial 
consequences from the face-to-face contact between 
the judicial officer and the complainants. In terms 
of system resources, it is much less expensive for one 
magistrate and a deputy court clerk to travel to a 
prison on a given day to handle several cases than 
to pay correctional officers and U.S. marshals to 
transport individual prisoners to a Federal court- 
house. In addition, security risks and costs are re- 
duced because the prisoner-litigants remain inside 
the institution. Because so many of the defendants 
in civil rights cases are employees of the correctional 
institution, there are significant cost savings for the 
prison. The defendant officials may walk down the 
hall to the hearing room when their cases are before 
the magistrate rather than taking an entire day off 
work and incurring travel expenses to go to a Federal 
courthouse for hearings. The state attorney general’s 
office can save resources by defending against pris- 
oners’ claims at a centralized time and location rather 
than making repeated trips to Federal court for each 
case. 

By being at the prison, the magistrate has the 
opportunity to permit prisoners to make oral pre- 
sentations of their claims. As observed in one hear- 
ing, this can provide a cathartic effect for prisoners 
who achieve some degree of satisfaction simply by 
having the opportunity to present their grievance 
directly to a judicial officer, even though the cases 
are dismissed for not meeting constitutional or sta- 
tutory standards for such claims. In addition, the 
magistrate can explain to the prisoner why a par- 
ticular grievance is not amenable to redress through 
Federal judicial process. From observations it ap- 
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peared that even though the prisoners were unhappy 
that their claims were denied, they appreciated hav- 
ing a comprehensible explanation. Therefore, the di- 
rect contact seemed to help the prisoners to understand 
and accept legal procedures and thereby enhance the 
legitimacy of the judicial process. The magistrate 
also spent time listening to some grievances from 
prisoners who had not yet filed actions in the Federal 
court. In some cases, the magistrate could, without 
passing judgment on a claim not yet officially pre- 
sented, suggest alternative avenues that a prisoner 
might pursue for resolution. For example, one pris- 
oner had reason to believe that he would soon suffer 
from Acquired Immune Deficiency Syndrome. He 
wanted to have his sentences.changed from consec- 
utive to concurrent so that he could be released sooner. 
The magistrate suggested that he contact the gov- 
ernor’s public service office in order to seek the most 
direct course of action. These kinds of direct contacts 
may have beneficial effects for discouraging patently 
inapplicable claims from entering the Federal judi- 
cial system. 

Conversations with several prisoners within this 
state’s correctional system indicated that the mag- 
istrate had earned the respect of the inmates through 
active, fair, and visible involvement in addressing 
prisoners’ grievances. The prisoners were unani- 
mous in their denunciations of the prison’s grievance 
procedures and the ombudsman responsible for re- 
solving complaints. These actors and mechanisms 
were viewed as closely allied with or under the con- 
trol of the state correctional administration. By con- 
trast, the magistrate, as a representative of the 
Federal court, was viewed as an outsider who was 
not subject to influence by the state government. 

In another district, a new magistrate came into 
office and found a significant backlog of prisoner 
cases waiting for him. He went to the state prison 
to hold hearings and conferences as a means of fa- 
cilitating quick processing of these pending cases. 
By going to the correctional institution and address- 
ing numerous cases on each visit, he was able to 
eliminate the backlog and improve the Federal court’s 
efficiency in dealing with such cases. 

One magistrate was observed overseeing the pre- 
trial conferences in a suit concerning the conditions 
of confinement at a county jail. In this case the in- 
mates were represented by lawyers from a public 
interest agency. The magistrate asked the parties 
not to consent to his jurisdiction so that, relieved of 
any possibility of ultimately being the judge in the 
civil case, he could take a more active role in facil- 
itating communication and settlement possibilities 


between the parties. The magistrate offered to talk 
to elected officials in the county about the extent of 
problems at the jail when representatives of both 
sides expressed a fear that the elected officials might 
not understand the constitutional requirements for 
jail conditions. The magistrate offered to accompany 
both parties on a joint inspection visit to help facil- 
itate communication. In addition, the magistrate ul- 
timately gave advisory opinions to the parties during 
the course of their settlement negotiations so that 
the cooperative process would not be derailed by dis- 
agreements about points of law. By serving as a fa- 
cilitator possessing the credibility and authority of 
the Federal courts, the magistrate had created an 
innovative role that eventually assisted the settle- 
ment of a potentially costly lawsuit. 


i 

The U.S. magistrates are the little-noticed and 
relatively invisible judicial officers who process pris- 
oner litigation for the Federal courts. By virtue of 
their broad authority but diverse and ambiguously 
defined roles within the district courts, magistrates 
can handle the reviews and decisions for prisoners’ 
petitions in a variety of different ways. In many dis- 
tricts magistrates review the cases and submit de- 
terminations which ultimately become the decisions 
of the Federal court. In other cases, prisoners and 
state officials may consent to the magistrate’s juris- 
diction in civil rights cases so that the magistrate, 
serving as the judge in the case, can make final de- 
cisions which are appealable to the courts of appeals. 
The diverse roles and broad authority carry concom- 
itant risks for the magistrates that the nature of the 
repetitive, unsuccessful prisoner petitions will con- 
tribute to a lessening of judicial standards in re- 
viewing claims. These ever-present risks require 
recognition and continual monitoring by Federal ju- 
dicial officers and outside observers to ensure that 
prisoners, like other litigants, receive necessary ac- 
cess to the courts and appropriate judicial consid- 
eration of claims. 

Although the risks identified in this study are 
important and real, the magistrates’ authority and 
roles within the Federal courts also create oppor- 
tunities for innovation in addressing the steady flow 
of prisoners’ cases. As the observations revealed, sev- 
eral magistrates and district judges have taken it 
upon themselves to creatively develop new methods 
and procedures for handling these cases. Interviews 
revealed that magistrates and judges in other dis- 
tricts frequently were not aware of the individual 
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initiatives occurring elsewhere. By focusing on the 
magistrates, their authority, and their historical and 
continuing role in processing prisoners’ claims, the 
possibility exists for both improved vigilance in pro- 
cessing cases through traditional court procedures 
and consideration of new possibilities for alleviating 
litigation burdens upon the courts and the prisoners 
themselves. 
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Legal Issues in Drug Testing Probationers and 
Parolees 


By ROLANDO V. DEL CARMEN AND JONATHAN R. SORENSEN* 


Introduction 


N THE last few years, drug testing has become 
feos in both the private and public sectors. 
This great increase in testing is due to two 
factors: (a) a growing awareness that drug abuse is 
a serious and widespread social problem and 
(b).advances in technology that allow tests to be done 
quickly, inexpensively, and accurately.! 

In the criminal justice system, a third factor has 
helped to increase use of drug testing. This factor is 
the drug-crime link discovered in recent years.” The 
Rand Corporation’s Survey of Jail and Prison In- 
mates and subsequent writings on the career crim- 
inal and selective incapacitation have received the 
most widespread publicity. These studies support 
the long-held assumption that career criminals are 
heavily involved in drug use. By keeping career 
criminals in prison for longer periods of time, one of 
the studies suggests that crime rates could be low- 
ered.* A major determinant of recidivism is past drug 
use. 
Knowledge that drug users are heavily involved 
in crime has led to the demand for drug testing in 
the criminal justice system in recent years in an 
attempt to identify these persons for special treat- 
ment. From pretrial to parole, determinations of of- 
fenders’ risk to the community have increasingly 
relied on drug tests. Recent headlines attest to a 
trend towards mass drug testing programs, like the 
one that reads, “5,000 parolees will be given drug 
tests.”5 

While no figures are available nationwide, a re- 
cent survey of probation departments in Texas, which 
has the largest number of probationers of any state, 
revealed that testing for controlled substances was 
required of all probationers in 40 percent of the de- 
partments, while it was required of some of the pro- 
bationers in 60 percent of the departments in the 
state. The same survey revealed that around 50 
percent of the departments in the state required drug 
testing once a month, and the rest of the departments 
required testing once every 2 weeks, once a week, or 
at the officer’s discretion. 


*Dr. del Carmen is professor and Mr. Sorensen is doc- 
toral fellow, Criminal Justice Center, Sam Houston State 
University. 

This project was made possible by a grant (#TA-88C0012) 
from the National Institute of Corrections. 


Although probation and parole are separate agen- 
cies in most states, and despite the difference in of- 
fender status (probation generally denotes that the 
offender is half-way in, whereas parole means the 
offender is half-way out), probationers and parolees 
have similar legal status for the purpose of drug 
testing. Both have been found guiity (with some ex- 
ceptions in probation where some states use deferred 
adjudication or deferred sentencing programs) and 
therefore do not enjoy the same rights as the general 
population. Probationers and parolees do have basic 
constitutional rights and therefore are entitled to 
constitutional protection. To paraphrase the words 
of the U.S. Supreme Court, parolees do not enjoy the 
absolute liberty to which every citizen is entitled, 
but only to conditional liberty dependent upon the 
observance of special conditions, Morrisey v. Brewer, 
408 U.S. 471, 480 (1972). In short, probationers and 
parolees enjoy diminished constitutional rights. The 
question is not whether they do have constitutional 
rights, but rather what rights probationers and par- 
olees retain. 


Methods of Drug Testing 


Drug tests may be performed using many forms 
of biological specimens, such as blood, breath, hair, 
and saliva. The most often used bodily fluid in drug 
testing is urine, and the procedure is urinalysis. An 
advantage in testing urine is that it can be done less 
intrusively than blood tests; however, the procedure 
is more intrusive than testing hair. A disadvantage 
of urinalysis is that the procedure does not show 
when the drug was used. Whether the person was 
under the influence of drugs while working or used 
drugs at some other time cannot be determined 
through urinalysis. 

The major reason urinalysis has been so popular 
is that it is the form of testing which manufacturing 
firms have developed and made available commer- 
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cially. One author has identified the six major types 
of testing methods.’ These tests are: immunoassay 
tests, thin layer chromatography (TLC), color or spot 
tests, gas chromatography (GC), high performance 
liquid chromatography (HPLC), and mass spectro- 
metry tests. None of these tests in and of itself is 
sufficient proof of drug use. Instead, these tests should 
be utilized in a screening-confirmation test format. 
Though some of the tests are used for both purposes, 
the first three are normally utilized as screening 
tests and the last three as confirmatory tests. 


Screening Tests 


Of the three forms of screening tests, immunoas- 
say tests are the most widely utilized. Immunoassay 
tests measure the presence or absence of drugs when 
antibodies added to the urine form complexes with 
the drugs or their metabolites, which act as antigens. 
There are three types of immunoassay tests: radio 
immunoassay tests (RIA), flourescein polarization 
immunoassay tests (FPIA), and enzyme immunoas- 
say tests. 

The most widely used RIA is the Abuscreen pro- 
duced by Roche Diagnostic Systems of Belleville, New 
Jersey, and used by the armed forces. RIA measures 
the free or bound radioactivity after urine and ra- 
dioactively labeled drugs are mixed with antibodies. 
The measurement indicates the presence of drugs 
because both sets of drugs, those in the urine and 
those radioactively labeled, compete for binding sites 
on the antibody, and hence can be measured by the 
amount of radioactivity present after an incubation 
period. The FPIA test has been utilized in drug test- 
ing by Abbott Laboratories in their TDxToxicology/ 
Abused Drug Assays. This method employs floures- 
cent tracers which compete with drugs in the urine 
to bind with antibodies. The presence of drugs is 
measured by the polarization of light which occurs 
when the tracer is unable to locate binding sites. 

Of the two popular forms of enzyme immunoassay 
tests, one, EZ-Screen, tests only for the presence of 
cannibas. It is a very simple test utilizing a card 
which turns colors when drops of urine are added. 
This test is produced by Environmental Diagnostics 
of Burlington, North Carolina, and costs about $7. 
The test most commonly utilized in the criminal jus- 
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tice system is one which measures the enzyme ac- 
tivity of the complexes (enzyme multiplied 
immunoassay technique—EMIT).® 

In EMIT, enzyme labeled drugs are injected into 
the urine along with antibodies. Presence of drugs 
is measured by the binding of enzymes which com- 
pete with the drugs in the urine for binding sites. If 
drugs are present, the antibodies bind with them. 
The reaction is recorded by a photometer.’ The test 
merely notes the presence of various drugs, while 
not directly measuring the amount of drugs present 
in the urine. 

The test, created by the Syva Company of Palo 
Alto, California, is easy to administer and inexpen- 
sive. A small laboratory can be set up within the 
agency to test the urine samples at a cost of $3,500,)° 
or the samples may be sent to a larger laboratory to 
be tested at a cost of $5 per test.1! The inexpensive- 
ness of these tests leads most criminal justice agen- 
cies to utilize them, either singly or performing two 
separate tests, as screening and confirmatory tests, 
although experts and the makers of EMIT suggest 
confirmation of EMIT tests through other means. 

The final two forms of drug screening tests are 
the thin-layer chromatography (TLC), and the color 
or spot tests. TLC is a procedure whereby different 
molecular structures are separated and can then be 
identified on the basis of the distance the substance 
travels through a membrane in comparison to a sol- 
vent, the Rfvalue. The Rfvalue, color, and appear- 
ance after various applications make the identification 
of many types of drugs possible; however, the ac- 
curacy of the technique depends to a large extent on 
the ability of the technician. It is a subjective method 
that should never be used without confirmation. The 
color or spot tests use a strip of paper which turns 
color after drops of urine are added if drugs are pres- 
ent. These tests do not indicate which type of drug 
is present, and there are substantial problems with 
cross reactions, making these forms of tests virtually 
useless. 


Confirmation Tests 


A form of confirmation test which is an outgrowth 
of TLC is gas chromatography (GC). GC is similar 
to TLC in that it functions by separating components 
from the mixture. GC separates the substances while 
they are in gaseous form swept through a column, 
and the measurement consists of how far up the col- 
umn the components travel. However, GC should not 
be relied upon in a qualitative analysis to identify 
the substances, since many substances may travel 
the same distance. _ 
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High performance liquid chromatography (HPLC) 
is an outgrowth of GC, but measures the distances 
which separated liquids, instead of gases as in GC, 
flow. Its disadvantages are similar to those of GC. 

The final form of confirmation test and the only 
acceptable method, according to a number of experts, 
is Mass Spectrometry (MS). It is used in conjunction 
with GC, in which GC separates the mixture into 
components so that MS can identify them. GC/MS 
operates by separating and fragmenting substances 
and then recording the responses of this fragmen- 
tation. The recording of peaks upon which the sub- 
stances lose their ionization charge identifies them. 
Though the method has up to a 99 percent accuracy 
rate, a skilled technician must be used in identifying 
the peaks or erroneous conclusions can be much more 
common. The elaborate procedures used in GC/MS 
are not without cost at $70 to $100 per test.!? 


Testing Probationers and Parolees 
Testing As a Condition of Probation: Is It Valid? 


In the aggregate, decided cases show that there 
are four general requirements for the validity of pro- 
bation and parole conditions. These conditions are: 


1. The condition must be constitutional; 

. The condition must be clear; 

. The condition must be reasonable; and 

. The condition must be reasonably related to 
the protection of society and/or the rehabili- 
tation of the individual.!* 


The requirement of constitutionality means that 
the condition must not be violative of defendant’s 
diminished constitutional rights. A waiver of con- 
stitutional rights obtained where the alternative is 
incarceration is not always a voluntary waiver, par- 
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ticularly if it involves a fundamental right. The courts 


are particularly protective of first amendment rights, 
such as the freedom of religion, the press, speech, 
and association—these being “preferred” constitu- 
tional rights. 

The second requirement, clarity of the condition, 
means that the offender must know what acts are 
violative of the condition. In Panko v. McCauley, 473 
F. Supp. 325 (D.C. Wis. 1979), the condition forbid- 
ding a probationer from “frequenting” establish- 
ments selling alcoholic beverages was rejected because 
there was no evidence that the probationer under- 
stood what the term meant. Unclear conditions are 
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unfair in that they can lead to arbitrary decisions to 
revoke and are therefore violative of a defendant’s 
right to due process. 

The third requirement, reasonableness, mandates 
that the condition be fair and can be carried out 
properly. A condition that is bound to fail may be 
considered unreasonable by the court. In one case, a 
probationer was ordered to abstain from alcohol for 
5 years. Evidence that he was an alcoholic led the 
court to deny probation revocation when the condi- 
tion was violated, the court upholding the claim of 
unreasonableness because of the probationer’s pre- 
existing condition. 

The fourth requirement, that the condition must 
be reasonably related to the protection of society and/ 
or the rehabilitation of the individual, is broad and 
constitutes a convenient justification for the impo- 
sition of a condition. Challenges to probation or pa- 
role conditions seldom succeed because just about 
any condition can somehow be claimed by the im- 
posing authority to be reasonably related to the pro- 
tection of society or the rehabilitation of the offender. 

In United States v. Tonry, 605 F. Supp. 144 (5th 
Cir. 1979), a U.S. Court of Appeals set forth the 
criteria for testing the constitutionality of the con- 
ditions of probation. This case has been followed in 
recent drug testing cases. The Tonry court wrote: 


The conditions must be “reasonably related” to the purposes 
of the (Federal Probation) Act. Consideration of three factors 
is required to determine whether a reasonable relationship 
exists: (1) the purposes sought to be served by probation; (2) the 
extent to which constitutional rights enjoyed by law-abiding 
citizens should be accorded to probationers; and (3) the legit- 
imate needs of law enforcement.'* 


Citing Tonry, the U.S. Court of Appeals for the 
7th Circuit in United States v. Williams, 787 F.2d. 
1182 (1986), found that testing a probationer for drugs 
was reasonable. Williams, who was a repeat offender 
and had committed an offense while on probation, 
told the presentence investigator that he was not a 
drug user. After an initial drug screening resulted 
in positive findings, he indicated that he had lied. 
Williams appealed the condition imposed by a court 
mandating him to submit to drug tests. The Court 
of Appeals held that the condition was reasonably 
related to the Probation Act in that Williams only 
had to submit to tests “given by or at the reasonable 
direction of his probation officer.” Also, he was not 
required to “submit to urinalysis under unreasona- 
ble or arbitrary circumstances or for any purpose 
unrelated to his own conviction or rehabilitation.” 
The reason for this conclusion was Williams’ repeat 
offender status and his lengthy and substantial crim- 
inal record which could most likely be partially at- 
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tributable to drug use. Also, a Federal provision gives 
district courts the authority to require probationers 
with drug abuse problems to submit to treatment 
until cured. The fact that he was not charged with 
a drug offense did not matter. All that need be shown 
for the condition to be reasonable is that he had a 
problem with drug abuse or drug dependency. The 
Williams case implies that the term “reasonably re- 
lated to the rehabilitation of the individual” does not 
necessarily mean that the defendant has been charged 
with or convicted of a drug offense, rather that a 
defendant’s status and criminal record could most 
likely be partially attributed to drug use. 

State appellate court decisions are similarly con- 
sistent. The Michigan Appellate Court upheld the 
legality of drug testing as a condition of probation, 
People v. Roth, 397 N.W.2d. 196 (1987). In Illinois, 
the appellate court allowed the revocation of a pro- 
bationer who failed to follow the conditions of his 
probation by refusing to submit to a drug test after 
returning late from work release, People v. Hol- 
zhauer, 494 N.E.2d. 272 (1986). The Supreme Court 
of Georgia ruled that a condition of probation pro- 
viding that probationers refrain from ingesting con- 
trolled substances was reasonable, and a condition 
requiring that probationers submit to drug tests to 
enforce the prior condition was also reasonable, Smith 
v. State Ga., 298 S.E.2d. 482 (1983). In this case, the 
court upheld the use of randomly administered vests, 
finding the statute not to be overly broad. The terms 
included the conditions that he: 


1) ... not take into his body any substance prohibited or con- 
— by any law of the State of Georgia or the United 

tates. ... 

2) [{alvoid injurious habits—especially alcoholic intoxication 
and narcotics or other dangerous drugs unless prescribed 
lawfully; and 

3) ...from time to time, upon oral or written request by a 
probation supervisor or any city, county, or state law en- 
forcement officer, produce a breath, spittle, urine, and/or 
blood specimen for analysis of a substance prohibited or 
—_ by any law of the State of Georgia or the United 

tes. 


Two Texas Court of Appeals cases upheld drug 
testing as a condition of probation, Clay v. State, 710 
S.W.2d. 119 (1986); Macias v. State, 649 S.W.2d. 150 
(1983). In Clay, a probationer failed to report to his 
probation officer on several occasions over a 3-month 
period and when he did refused to submit to a drug 
test. The court held that the defendant could be re- 
quired, as a condition of probation, to submit to drug 
tests at any time directed by his probation officer. 


15298 S.E.2d. 482 (Ga. App. 1983) at 482. 
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In Macias, the probationer requested an early dis- 
charge. As part of this program, the probationer was 
to submit to weekly tests and could be discharged 
from supervision after being drug free for a certain 
period of time. After testing positive one week and 
refusing to submit to tests thereafter, his probation 
was revoked. Using the Tonry test, the court found 
the condition to be reasonably related to the purpose 
of probation—dissuading the person from using drugs, 
promoting his rehabilitation and a means of gauging 
it, and protecting society from continuing unlawful 
narcotics activities. 

Most challenges to drug testing in probation or 
parole arise from the legality of drug testing as a 
condition imposed by the court or board. A subsidiary 
issue is this: may drug tests be required by the agency 
or probation or parole officer even if no such condi- 
tion has been imposed by the court or board? Based 
on the few cases decided on this issue, the answer 
appears to be yes. In United States v. Duff, 831 F.2d. 
176 (1987), the U.S. Court of Appeals for the 9th 
Circuit addressed the question and ruled that since 
the general conditions of probation were that the 
probationer refrain from violating laws, the use of 
drug laws was valid despite the absence of a court- 
imposed condition. The court, however, stated that 
it would have been preferable for the probation of- 
ficer to obtain a court modification of the conditions 
before performing the drug test. In this case, the 
court also upheld that due process did not require 
prior notice before asking probationers to submit their 
urine for testing. In an earlier case, Macias v. State, 
cited above, the Texas Court of Appeals held that 
even though the original conditions of probation did 
not mandate drug testing, it was allowable since the 
original conditions required that the probationer re- 
main drug free. And in State v. Robledo, 596 P.2d. 
288 (Ariz. App. 1977) an Arizona Court admitted as 
evidence the results of a urine test in a revocation 
proceeding despite absence of a specific drug testing 
condition of probation, saying that abstinence from 
drugs was a condition of probation. 


Constitutional Issues 


While drug testing has generally been upheld as 
a condition of probation, probationers have often at- 
tacked the practice on constitutional grounds. Many 
of the prior cases, as well as additional cases where 
the petitioner assumed drug testing to be a valid 
condition of probation, challenged the taking of ur- 
ine as violative of five basic constitutional rights: 
the right against unreasonable search and seizure, 
the right to due process, the right to confrontation 
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and cross-examination, the right to equal protection, 
and the right agair.st self-incrimination. 


1. The Right Against Unreasonable Search 
and Seizure 


The fourth amendment protects persons from un- 
reasonable searches and seizures. Searches can be 
made with a warrant based on probable cause or 
without a warrant in a number of instances. Persons 
have certain expectations of privacy, and as along 
as these expectations are reasonable, they can only 
be violated when the governmental interest in 
searching outweighs the individual’s expectation of 
privacy. Body searches are the most intrusive vio- 
lation of personal privacy and as such enjoy the 
greatest protection against governmental intrusion. 

In general, a search of a probationer “must be 
reasonable and must be based upon the probation 
officer’s reasonable belief that it is necessary to the 
performance of her duties,” United States v. Duff, 
831 F.2d. 176 (9th Cir. 1987). Consistent with this 
standard, the court in United States v. Duff ruled 
that submitting to urinalysis was the least intrusive 
way of determining if Duff had refrained from drug 
use. The court in Duff did not decide the issue of 
whether drug testing was a search, but assumed it 
was a search based on prior decisions. 

In United States v. Williams, 787 F.2d. 1182 (1986), 
the U.S. 7th Circuit Court of Appeals also refrained 
from deciding whether or not the taking of urine was 
a search. The court wrote: 


Assuming, without deciding (citing 19 cases but not all directiy 
apply to the taking of urine) that the taking of a urine sample 
entails a search or seizure, we hold that the condition imposed 
here is reasonable and, accordingly, passes muster under the 
Fourth Amendment.'® 


The state appellate courts of Texas and Georgia 
have also upheld the taking of urine from proba- 
tioners as not being a violation of the fourth amend- 
ment protection against unreasonable searches and 
seizures, Clay v. State, 710 S.W.2d. 119 (Tex. App. 
1986); Howard v. State, 308 S.E.2d. 424 (Ga. App. 
1983). 

While non-probation cases concerning drug test- 
ing have concluded that such tests are in fact searches, 
most cases involving probationers have simply as- 
sumed that the tests are searches. One exception is 
Macias v. State, 649 S.W.2d. 150 (1983), in which 
the Texas Court of Appeals ruled that it had no doubt 


16787 F.2d. 1182 (7th Cir. 1986) at 1185. 
17649 S.W.2d. 150 (Tex. App. 1983) at 151-152. 
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that the taking of urine from a probationer was a 
search. The court relied on Schmerber v. California, 
384 U.S. 757 (1966), and Texas cases allowing the 
taking of blood samples in concluding that the taking 
of urine was constitutional. The court in Macias wrote: 


The taking of a urine sample is analogous to the taking of a 
blood sample. Each involves an extraction from a human body. 
Tt has been held that the taking of blood constitutes a search 
and seizure under federal and state constitutional law.’” 


2. The Right to Due Process 


A closely related claim made by probationers and 
parolees concerns their right to due process of law 
protected by the 5th and 14th amendments. These 
rights are often invoked in reference to procedures 
employed in testing, rather than to challenge that 
they violate an offender’s substantive rights. When 
probationers assert a denial of due process, they are 
charging that their liberty has been deprived with- 
out reasonable and lawful procedures that must be 
made available to them. , 

Test accuracy. As mentioned earlier, EMIT tests 
are not very accurate when used by themselves. Ex- 
perts recommend the use of another type of test to 
confirm initial positive findings. The costs of many 
of these confirmation procedures are prohibitive for 
criminal justice agencies; therefore, even when giv- 
ing confirmatory tests, agencies often simply utilize 
a second EMIT.!* A major concern in drug testing is 
whether or not it meets acceptable scientific stan- 
dards for use in court. The Frye doctrine in legal 
proceedings states that before the results of scientific 
tests can be admissible as evidence in a trial, the 
procedures used must be sufficiently established to 
have gained general acceptance in the particular field 
to which they belong, Frye v. United States, 293 F.2d 
1013 (D.C. Cir. 1923). The question therefore is 
whether or not drug tests have gained general ac- 
ceptance in the scientific community, as determined 
by the courts, to be admissible as evidence in a legal 
proceeding. 

Note that complete accuracy is hardly attainable 
in a lot of scientific tests. In a recent case, however, 
the United States Supreme Court said that due pro- 
cess in non-criminal proceedings is not violated if 
some evidence on the record supports the decision, 
Superintendant v. Hill, 105 S.Ct. 2768 (1985). The 
standard of proof in revocation cases is not governed 
by the Constitution, but by state law or court deci- 
sions. Most state courts adhere to a standard lower 
than probable cause, some courts validating revo- 
cations based on “slight evidence,” Dickerson v. State, 
222 S.E.2d. 649 (Ga. App. 1975). 
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One of the earliest drug testing cases involving 
probationers ruled that the EMIT test could not be 
admitted in revocation proceedings, Isaacks v. State, 
646 S.W.2d. 602 (Tex. App. 1983). The court stated 
that the test had not attained scientific acceptance 
and that the government witness did not understand 
the theory behind the test’s performance.,The court 
added that until the machine had been properly tested 
for reliability and accuracy, the results could not be 
admitted as evidence. 

Despite the ruling in Jsaacks, most state cases 
hold that EMIT results are admissible in revocation 
proceedings. In Smith v. State, 298 S.E.2d 482 (Ga. 
App. 1983), the court ruled that the trial court had 
not erred in allowing the EMIT test into evidence 
because of the expert testimony in the case attesting 
to its operation and accuracy. Since the trial court 
did not exceed its authority in deciding to admit, the 
test results could be admitted into evidence. In a 
second case, Szili v. Carlson, No. TCA 84-7196 (N.D. 
Fla., 1985, unpublished), a Florida court held that 
the evidence of probation violation using the EMIT 
test was admissible even if the test is only 80 percent 
accurate.’ In a third probation revocation case, the 
appellate court held that even though the EMIT test 
is not entirely accurate, it could be accepted as “re- 
liable and probative evidence,” State v. Johnson, 527 
A.2d. 250 (Conn. App. 1987). In this case, the defen- 
dant’s pharmacological expert testified that the EMIT 
test had a 5 to 10 percent margin rate of error. The 
court held that a double EMIT test utilized as a 
screening and confirmatory test, though not conclu- 
sive, could be used if there is no showing by the 
defendant of unreasonable abuse of discretion by the 
probation officer. 

Instances where offenders claim that errors have 
resulted in positive findings have been rejected by 
courts. In one parole revocation case, the petitioner 
claimed to have taken pain killers which resulted in 
faise positive findings. In this case, however, the test 
found evidence of more than three controlled sub- 
stances, hence the results were admitted anyway, 
Moore v. Com., 505 A.2d. 1366 (Pa. Cmwlth. 1986). 

It is evident, therefore, that EMIT results have 
been admissible for revocation in most courts despite 
the admitted lack of complete accuracy. The issue of 
whether or not a confirmation test is required has 
not been addressed decisively by the courts either. 
Most courts that have considered the reliability of 
unconfirmed tests have held that a positive result 
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alone is insufficient to prove drug use. A minority 


of courts have held, however, that an EMIT test alone 
is sufficient for a disciplinary hearing.”° 


Chain of custody. While challenges based on test 
inaccuracy have not succeeded, those based on chain 
of custody have had better results. This challenge 
addresses the possibility that test results were in- 
valid because of faulty custodial procedures in the 
handling of samples. In one case, ~ state court over- 
turned a revocation because the physical evidence 
was no longer available, People v. Moore, 666 P.2d. 
419 (Ca. Sup. 1983). In this case, the county pre- 
served positive samples for 90 days, or longer if a 
request was made for a particular sample. However, 
the government failed to show that such requests 
were routinely made and honored. The court ruled 
that the government must employ “rigorous and sys- 
tematic” procedures to preserve the evidence and 
that the government had failed to meet this stan- 
dard. In the absence of a request by the defendant 
to retain the samples, the court ruled it becomes the 
affirmitive duty of the state to preserve the evi- 
dence. 

The question of whether a sample has been prop- 
erly maintained and is not mixed up with another 
sample or tampered with in any way has been ad- 
dressed largely in cases other than probation/parole. 
However, at least one parole case has dealt with this 
issue, Stahl v. Com. 525, A.2d. 1272 (Pa. Cmwilth. 
1987). In this case, the appellant questioned the re- 
liability of the laboratory tests because of the cus- 
todial procedures employed. An officer labeled the 
samples and placed them in a refrigerator until mail- 
ing them to the laboratory. The court ruled that this 
procedure was proper. 


3. The Right to Confrontation and Cross- 
Examination 

-The fifth amendment right to confrontation and 
cross-examination protects persons from the hazards 
of hearsay evidence. Defendants should be convicted 
only when they have had a chance to confront and 
question their accusers. Probation revocation, how- 
ever, is not a trial, and, consequently, probationers 
are not entitled to the full panopoly of constitutional 
rights guaranteed to presumably innocent defen- 
dants. 

Standing alone, test results deprive offenders of 
the right to confrontation and cross-examination. It 
is hearsay if the person who comes up with the re- 
sults cannot be in court for cross-examination. The 
admissibility of hearsay evidence in revocation pro- 
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ceedings has been summed up by the Commonwealth 
Court of Pennsylvania in Jefferson v. Com., 506 A.2d. 
495, (1986). The court wrote: 


It has long been settied that hearsay evidence is properly ad- 
missible in parole revocation proceedings, subject to a finding 
of good cause to deny the parolee his due process right to 
confront and cross-examine adverse witnesses." 


In this case, the court ruled that the laboratory 
reports were reliable and hence an exception to the 
hearsay rule for purposes of revocation. 

Subsequent cases have been‘decided in accord with 
Jefferson. One case upheld the admission of labo- 
ratory reports based on the business record exception 
to the hearsay rule. The court noted that if the re- 
ports contained indicia of reliability and regularity 
(such as letterhead and signature), they could be 
admitted as evidence, Damron v. Com., 531 A.2d. 
592 (Pa. Cmwith. 1987). If the laboratory report is 
verified by independent means such as a confession, 
it is also admissible, McQueen’v. State, 740 P.2d. 744 
(Okla. App. 1987). However, the trial court may not 
automatically accept laboratory reports absent a 
showing of good cause for a witness not being present 
for cross-examination, Powell v. Com., 513 A.2d. 1139 
(Pa. Cmwlth. 1986); Whitmore v. Com., 504 A.2d. 
401 (Pa. Cmwlth. 1986). 

Federal appellate courts have also upheld the use 
of laboratory reports in probation revocation proce- 
dures. In one case, a laboratory report was accom- 
panied by a letter from the laboratory president and 
was characterized by the court as both “trustworthy 
and reliable,” United States v. Penn, 721 F.2d. (11th 
Cir. 1984). The reliability of the report, was also up- 
held by the court in Penn because such reports were 
regularly issued to doctors and hospitals who acted 
in accord with the findings. Additional reasons listed 
by the court for not reversing the appellant’s pro- 
bation revocation was that there was corroborating 
evidence that the probationer had been using drugs 
and that good cause asserted by the government for 
not allowing confrontation and cross-examination 
outweighed the appellant’s right to confront and cross- 
examine the testers. In order to allow confrontation 
and cross-examination in this case, it would have 
been necessary to obtain the presence and testimony 
of 20 to 30 persons who performed the tests. 

In United States v. Bell, 785 F.2d. 604 (8th Cir. 
1986), the court, though remanding the case for other 
reasons, upheld the Penn decision of the Eleventh 
Circuit Court of Appeals. Citing the balancing pro- 


21 Jefferson v. Commonwealth, 506 A.2d. 495 (Penn. Com. 1986), at 497. 


cess between the rights of the probationer and the 
grounds asserted by the government in United States 
v. Penn, the Eighth Circuit held that the laboratory 
reports were admissible. The court reasoned that the 
reports themselves “bore substantial indicia of re- 
liability” and that the probationer presented no ev- 
idence to contradict his drug usage. 

The above cases strongly indicate that the use of 
drug test results does not violate an offender’s right 
to confrontation and cross-examination in that al- 
though the evidence may be hearsay, it is admissible 
under the various exceptions to the hearsay rule. 
Such exceptions come under the category of business 
records, reliability, and trustworthiness. 


4. The Right to Equal Protection 


The 14th amendment right to equal protection’ 


basically means that people cannst be treated dif- 
ferently unless there is sufficient legal justification 
for the differential treatment. While originally used 
mainly to proscribe racial discrimination, the equal 
protection clause has been used by courts to apply 
to various types of discriminatory treatment outside 
racial context. Together with the Civil Rights Act of 
1964, the equal protection clause has established 
protected categories of individuals that cannot be 
treated differently unless legal justification exists. 

In the context of drug testing, probationers and 
parolees might claim that those subjected to drug 
tests are treated differently from offenders who do 
not have to undergo such tests and that therefore 
their constitutional right to equal protection is vi- 
olated. Or, it might be alleged that isolating drug 
users as the group to be tested, while not probing 
into other offender tendencies or handicaps, such as 
AIDS or venereal disease, is a form of discrimination 
that is impermissible. 

The constitutional right to equal protection has 
not been invoked often in drug testing cases, perhaps 
because it is generally recognized that the challenge 
is weak and stands little chance of being upheld. 
Equal protection has been used with great success 
by offenders in cases where money makes a differ- 
ence in whether a person goes to prison or not. In 
Bearden v. Georgia, 33 CrL 3103 (1983), for example, 
the court held that a judge cannot properly revoke 
a defendant’s probation for failure to pay a fine and 
make restitution—in the absence of evidence finding 
that the probationer was somehow responsible for 
the failure, or that alternative forms of punishment 
were not adequate to meet the state’s interest in 
punishment and deterrence. In that case, the only 
reason probation would have been revoked was that 
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the probationer was too poor to pay the fine and 
restitution imposed by the court. Such is not the case 
in drug testing. No monetary issue is involved in 
drug tests (unless the agency makes the offender pay 
for the test) and the differential treatment is not 
based on money but on drug use. In other words, a 
probationer or parolee is treated differently (in being 
subject to a drug test) from the rest of the offender 
population similarly situated because he or she is 
using drugs. This is not an impermissible categori- 
zation and should be allowable as long as there is a 
rational relationship between the measure taken and 
the objective sought to be accomplished. Drug testing 
(the measure taken) does probe into and may prevent 
drug use (the objective sought to be accomplished), 
hence a rational relationship is easy to establish. 
While the equal protection clause does sometimes 
demand the establishment of a compelling state in- 
terest or legitimate state need before a right can be 
violated, such is not the case in drug testing because 
neither a fundamental nor highly protected right is 
violated. 


5. The Right Against Self-Incrimination 


The fifth amendment protects against self-incrim- 
ination. In probation, this right has been used in 
cases where an offender is required to answer a coun- 
selor’s question, submit to a search by a probation 
counselor, or provide a juror or prosecutor with in- 
formation. Whether or not the right against self- 
incrimination can be invoked generally depends upon 
the type of proceeding wherein the evidence is to be 
used. If the evidence is to be ised in a revocation 
proceeding, the fifth amendment usually fails; on the 
other hand, if the claim is raised in a criminal trial, 
the claim is usually upheld.”? 

There is no denying that to require an offender to 
submit to drug testing is self-incriminatory, but this 
type of self-incrimination is not what the constitu- 
tion prohibits. What is prohibited is not physical self- 
incrimination but testimonial self-incrimination. Thus 
an accused can be compelled to appear in a line-up, 
give fingerprints, or furnish handwriting exemplars 
because these are forms of physical self-incrimina- 
tion. Drug testing is a form of physical self-incrim- 
ination and therefore falls outside the purview of 
constitutional protection. While the results obtained 
may indicate drug use and therefore incriminate the 
user, the test itself does not require an offender to 
verbally admit or confess guilt, the type of self-in- 
crimination prohibited by the Constitution. 


22Supra note 13, at 65-66. 
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Summary and Suggestions 


Probation and parole agencies may force clients 
to submit their urine for drug testing without vio- 
lating the constitutional rights of probationers and 
parolees. As the above discussion of cases indicates, 
no constitutional challenge to drug testing proba- 
tioners and parolees has prevailed. This is because 
convicted offenders enjoy diminished constitutional 
rights, and whatever constitutional rights remain 
are balanced against the rehabilitation of the indi- 
vidual and/or the protection of society. While it is 
best if the drug testing requirement be imposed by 
the court or parole board, decided cases suggest that 
drug tests may be required. by the agency or the 
probation or parole officer even if no such condition 
has been imposed as long as such is reasonably re- 
lated to the rehabilitation of the offender or the pro- 
tection of society. Random testing of offenders has 
been upheld by the courts and such programs may © 
be implemented for those under a drug testing con- 
dition. 

Based on decided cases, jurisdictions and agencies 
may want to take the following suggestions into con- 
sideration when implementing a drug testing pro- 
gram for probationers and parolees: 


1) Impose drug testing as a condition of proba- 
tion or parole only in cases where such con- 
dition is “reasonably related to the 
rehabilitation of the individual.” This does not 
necessarily mean a conviction for a drug-re- 
lated offense, but rather that a defendant’s 
status and criminal record could most likely 
be attributable to drug use. This covers a mul- 
titude of offenses (many, if not most, offenses 
can reasonably be attributed to or are caused 
by drug distribution or use), but also exclude 
others that cannot be linked to drugs. 

2) Ascertain whether or not a confirmation test 
is required by courts in your jurisdiction— 
some courts require confirmation of positive 
results, others do not. In case of doubt and if 
the issue is unresolved in your jurisdiction, it 
is advisable to play it safe and confirm test 
results. 

3) Drug test operators must be trained and prop- 
erly qualified. This is true whether the testing 
be done in-house or is by an outside public or 
private laboratory. 

4) Employ rigorous chain of custody procedures, 
such as sealing the samples in tamper resis- 
tant bottles, immediately labeling and having 
the probationer sign the seals, and then mak- 
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ing sure that the transfer of samples is prop- 
erly documented. In essence, the chain of 
custody rule ensures that the sample given by 
the individual was what was in fact tested and 
that the same test results are what are intro- 
duced and admitted into evidence. 

5) Whenever possible, the sample should be saved 


6) 


until the revocation date and be available to 
the defendant if he wishes to have it verified 
by an independent laboratory. 

Have a clearly written policy on the use of 
drug testing and the resulting discipline when 
positive findings result. 
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Case Supervision Planning: 
The Forgotten Component of Intensive Probation 
Supervision 


Assistant Professor, Department of Criminal Justice Sciences 
Illineis State University 


FTER OVER 25 years there has yet to be de- 

veloped a standard definition of intensive 

probation supervision (IPS). What consti- 
tutes a definition continues to elude our grasp with 
program goals and operation reflecting local de- 
mands and needs. Programs designed primarily as 
“front end” alternatives to incarceration, those which 
couple some form of incarceration with supervision 
in the community, and those which follow incarcer- 
ation appear to be the dominant models of intensive 
probation supervision programs. In addition, the lit- 
erature has reported the development of new inten- 
sive probation programs in almost every corner of 
the country. Included among these are Oregon (Clear 
and Shapiro, 1986), Georgia (Erwin, 1986), Massa- 
chusetts (Cochran, Corbett, and Byrne, 1986), and 
New Jersey (Pearson and Bibel, 1986), to name a 
few. Byrne (1986) reports that better than half of all 
states reported the existence of some type of inten- 
sive supervision program. Recent evaluations of these 
programs report favorable results, but we are warned 
not to generalize these findings to all intensive su- 
pervision programs in light of the variability of pro- 
gram purpose, design, and population served (Byrne, 
1986). 

From the early days of intensive supervision pro- 
grams we have been able to learn a great deal about 
program evaluation and design. The evaluation of 
the San Francisco Project, a study of the effect of 
caseload reduction, is a case in point. While the eval- 
uation was criticized as being methodologically un- 
sound, it pointed out the importance of quality in 
the contact between the officer and the offender 
(Banks, Siler, and Rardin, 1977). Simply, the exper- 
imental reduction of the officer’s caseload without 
the added element of quality was not an effective 
means of reducing recidivism. The results of early 
evaluations also point out the futility of the ideal 
caseload size. In reviewing the operations of earlier 
intensive probation supervision programs, Banks, 


Siler, and Rardin (1977) concluded that when the 
issue of quality of officer-offender contact is consid- 
ered, “meaningful measures of quality of interaction 
are rare, if they exist at all” (p. 24). Early research 
and evaluation of intensive supervision programs 
concluded that the simple reduction of caseload size 
and the limitation of 35 and 50 cases per officer 
(President’s Commission on Law Enforcement and 
the Administration of Justice, 1967) simply did not 
work. These findings opened the door for the devel- 
opment of a systematic method of differential su- 
pervision, more commonly referred to as case 
classification or risk and needs assessment. The early 
1980’s saw the development of the Wisconsin Case 
Classification System which, in addition to risk and 


needs assessment and a management information 


system introduced case supervision planning through 
the use of the Client Management Classification 
(CMC) interview (Lerner, Arling, and Baird, 1986). 
The use of the CMC enabled the officer to proactively 
supervise the offender by identifying problems which 
would interfere with normal function and likely re- 
sult in further criminality. The fact that officers were 
able to anticipate problems instead of react to them 
placed officers in a better position to supervise their 
caseloads. 

In the 1980’s the criminal justice system has been 
faced with an interesting dilemma. First, the retri- 
butive function of sentencing has gained and con- 
tinues to hold popularity with the general public. In 
spite of the “get tough on crime” orientation which 
has swept the country, there has been an increased 
use of probation as a dispositional alternative. Pro- 
bation for adult offenders is being used as a dispo- 
sition of choice by the local courts, with the number 
of offenders placed on probation increasing over 38 
percent since 1979 (Byrne, 1986). Recent data in- 
dicate that probation offenders represent 64 percent 
of all offenders under correctional supervision in the 
United States, also an increase over previous periods 
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(National Institute of Justice, 1988). A second di- 
lemma has been the increased used of incarceration 
resulting in almost one-quarter of all states under 
some form of court order to reduce prison populations 
or improve conditions. Included in this dilemma is 
the concern for the rapid growth in the number of 
citizens brought under some form of correctional su- 
pervision. The present rate of 1:55 (one out of every 
55 Americans) has many concerned that the criminal 
justice (and political) systems have unnecessarily 
“widened the net,” pushing the correctional system 
to the breaking point. 

Correctional administrators and politicians are 
seeking new ways of being “tough on crime” while 
at the same time facing the realities of limited fiscal 
resources in order to get the job done. The rapid 
development of intensive supervision programs is a 
direct result of this crisis, a phenomenon which has 
resulted in an increasing number of serious offenders 
being placed on probation. The phrase “felony pro- 
bation” has been introduced to denote the ever-in- 
creasing use of probation for high risk, problematic 
offenders, many of whom will continue to pose prob- 
lems to the community while under probation su- 
pervision (Petersilia, Turner, Kahan, and Peterson, 
1985). 

Probation resources, already taxed under “nor- 
mal” conditions, continue to be depleted as legisla- 
tures thrust new responsibilities for reducing prison 
overcrowding onto the probation system. State leg- 
islatures are not totally to blame for the dilemmas 
facing probation in the 1980’s. Some of the respon- 
sibility rests with probation administrators who view 
new program development as the only way to infuse 
additional monies into an overworked system. Ac- 
ceptance of intensive probation programs by admin- 
istrators may be the only choice in attempting to 
convince the public that the system is protecting the 
public from the criminal. For many, intensive su- 
pervision programs are what probation should be all 
about anyway! Whether we elect to blame one person 
or a group or accept partial responsibility for the 
problems now facing the probation system, we must 
understand the reality that in the 1980’s, probation 
staff members are forced to work with not only greater 
numbers of offenders but more dangerous ones as 
well. More than ever before, line staff members must 
be proactive in their approach to case management, 
not only to reduce criminality and protect the com- 
munity, but to protect themselves as well. 


Case Supervision Planning 


The use of case supervision planning has, over the 


years, enjoyed modest success in working with of- 
fenders. Notably more popular during the 1960’s when 
the social casework approach to offender supervision 
was used more extensively than it is today, case 
planning has undergone discernible change in recent 
years. Particularly in the intensive supervision of 
offenders, case supervision planning has yet to find 
an acceptable “home” in the supervision process. In 
intensive probation, supervision appears to focus on 
such activity-oriented conditions as home and office 
visits, curfew checks, urinalysis, and public service 
requirements, to name a few. Intensive probation 
staff members have rejected case planning, contend- 
ing that the sole purpose of supervision is community 
protection. Terms such as “treatment,” “therapy,” 
and “rehabilitation” are generally associated with 
the case planning process, being reminiscent of ear- 
lier days when the public support for offender change 
was greater than it is today. The general fear by 
probation officers that case planning practices force 
the officer to get “too close” to the offender has served 
to undermine its importance and effectiveness. 

The field of probation has spent almost a gener- 
ation attempting to identify its purpose and has yet 
to come to an agreement. While the lack of definition 
has allowed for the growth of new programs, such 
as intensive probation supervision, what remains 
unfulfilled is a core philosophy on which plans for 
the future can be built (McAnany, Thomson, and 
Fogel, 1984). For many, the goals of surveillance and 
casework (exemplified in case supervision planning) 
are incompatible. For others, a dual goal structure 
is a necessary reality in working for a public x- 
reaucracy where a clear mission or purpose rarely 
exists. The issue does not appear to be which gval 
should take precedence, but how to properly balance 
both goals. For intensive probation, the dominant 
goal of enforcement, compliance, and surveillance is 
best achieved when coupled with an effective pro- 
gram of case planning. With probation being seen 
as a disposition of choice by the local courts, caseload 
size, coupled with budget and other limitations, has 
made the goals of case supervision planning difficult. 
But there are other reasons why supervision plan- 
ning is likely to fail or not achieve its goals. 


Reasons Why Supervision Planning Fails 


1. Purpose. The purpose has not been consciously 
thought out or developed. (Case supervision 
planning (CSP) should “fit” with the purpose of 
the IPS program). 

2. Perceptual Differences. We sometimes fail to re- 
alize that offenders will only change when they 
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find it necessary to change, not when we want 
them to. 

3. Resistance. We do not always recognize that re- 
sistance to change is normal. Resistance to change 
sometimes causes us to prematurely shift em- 
phasis to the enforcement orientation and rules 
of probation. Case planning starts to look more 
like the probation order when this happens. 

4. Expectation. Desired change is sought too quickly; 
incremental change is often rejected. We expect 
too much of the offender or expect unrealistic 
change. Often, there is no expectation of change, 
only “activity.” 

5. Focus. There is a tendency to focus on lesser 
problems in order to gain “success.” 

6. Involvement. We often fail to involve the of- 
fender in the case planning process. 

7. Stereotyping. CSP is equated with treatment and 
rehabilitation, concepts which have been met 
with disfavor in the 1980's. 

8. Getting Too Close. It is perceived that case plan- 
ning forces the officer to get too close to the of- 
fender. 

9. Perceptions of Accountability. Non-specific case 
plans cannot be criticized by superiors/auditors. 
Staff members perceive that personnel evalua- 
tions will be based on offender success. 

10. Use of Resources. There is a tendency to “burn 
out” community resources by referring invol- 
untary offenders, those who are not ready to work 
on problems. The courts have greatly contrib- 
uted to this problem by requiring treatment in 
situations which might not warrant it. 5 

11. Measurement. Probation success/failure is not 
measured on the basis of success/failure of the 
case plan, but on arrest, conviction, and tech- 
nical violations. How do we define success? What 
is a “successful” case plan? 

12. Management. There is a lack of understanding 
or support for CSP by management. The pro- 
bation officer is considered an officer of the court; 
judges don’t expect treatment or that the officer 
will change the offender, only that someone shares 
in the accountability if the offender should com- 
mit a new crime or violate a condition of super- 
vision. 

13. Training. Staff members have not been ade- 
quately trained in the development, implemen- 
tation, and evaluation of case plans. 


Probationer Avoidance of Change 


Most offenders, especially those under intensive 
supervision, have proven themselves successful at 
avoiding treatment and supervision. Within even the 
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most demanding intensive programs, those requir- 
ing daily contact with the offender, officers find that 
the every movement of the offender cannot be con- 
trolled. In addition, IPS offenders are skilled at 
avoiding responsibility but equally important, they 
are adept in resisting change. In community pro- 
grams, this is fairly easy to accomplish. Simply miss 
an appointment, move to a new location, “fake” 
treatment, or enact any number of scenarios all too 
familiar to the probation officer, and the offender is 
free to avoid dealing with his or her problems. In 
most cases, when met with resistance from the of- 
fender, the officer is likely to gravitate to a legalistic 
style of supervision in which the focus of supervision 
becomes little more than monitoring the offender's 
compliance with the court-imposed conditions. In 
regular probation programs, change is hoped for, even 
planned, but the real “bottom line” focuses on the 
issue of rule-compliance and abiding by the condi- 
tions of probation as a measure of success, not on 
offender change. Most probation departments have 
justifiably given up the job of offender change as a 
measure of program suc¢ess, with both administra- 
tors and judges evaluating success on the basis of 
rule and law compliance. 

When the IPS staff members use treatment as a 
threat or mandate certain aspects of the case plan 
as punishment for a wrong doing, such action further 
justifies the avoidance of change on the part of the 
offender. We have long believed that a person will 
only change when he or she wants to. Through strict 
monitoring and close supervision by IPS staff, the 
offender may wish to begin the process of change 
sooner than expected. The application of program- 
designed sanction for non-compliance of case plan 
objectives is as important as sanctions applied for 
other program rule infractions. Sanctions such as 
verbal reprimands, increased reporting, tighter cur- 
fews, restricted travel, increased home visits and 
substance abuse testing, home confinement, and, ul- 
timately, petitions to revoke are at the disposal of 
the IPS officer and should be considered when the 
offender resists the officer’s efforts. Intensive super- 
vision staff must communicate the importance of the 
case plan to the offender and not only expect that 
change is forthcoming, but demand that change will 
take place. Case planning becomes an essential part 
of the supervision process in which monitoring com- 
pliance with plan objectives is acco.aplished through 
on-going supervision of the offender. 


Model for Change 


The process of case supervision planning is com- 
posed of three stages: assessment, development, and 
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implementation and evaluation (see figure 1 above). 
Each stage is integrally related to such on-going of- 
fender supervision techniques as office visits, curfew 
checks, home visits, employment verifications, to 
name a few. In the same way supervisory techniques 
change in response to the circumstances of the case, 
so too does the case planning process. Both methods 
are both fluid and subject to change, sometimes on 
a weekly or even daily basis. 


Assessment 


If IPS officers are to gain a proactive stance in 
supervising offenders, where they are able to antic- 
ipate certain problems instead of react to them, it is 
likely to occur during the assessment phase. Using 
the initial intake interview, coupled with data from 
court and police records and previous probation re- 
ports such as pre-sentence investigations, officers are 
better able to understand the problems which they 
are likely to encounter during supervision. Addi- 
tional sources of information include family mem- 
bers and peers, as well as previous employers. Records 
of offenders who have participated in community 
programs including mental], health and substance 
abuse programs enable the IPS officer to gain valu- 
able insight into specific problem areas. Most pro- 
grams require the use of the risk and needs 


classification as part of the assessment phase. While 
the results of this assessment may not be helpful in 
determining supervisory contact standards (as many 
programs have established their own), the results 
are helpful in attempting to better understand the 
specific problem areas which may interfere with nor- 
mal function and success while under supervision. 
Of particular importance are those factors which are 
likely to result in a threat to the community or lead 
to the arrest of the offender. 

In applying Kurt Lewin’s (1951) discussion of 
“forces” to the offender, we see that probationers, 
especially IPS offenders, are driven by a series of 
forces which have a strong bearing on their lives. 
While many of these forces move the offender in the 
right direction, toward a law-abiding existence, many 
more are negative, moving the offender in the di- 
rection of criminality, antisocial acts, and rule-vio- 
lating behavior. In developing the next aspect of the 
assessment phase, the problem statement, our focus 
is to identify those forces which have a direct bearing 
on the criminality of the offender. Generally, these 
are the forces which, based on the IPS officer’s judg- 
ment after having considered all available infor- 
mation sources, will result in the offender being 
rearrested and/or reconvicted. 

The development of the problem statement should 
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also take into consideration those factors or forces 
which may inhibit the offender from accomplishing 
the objectives of the case plan. Among these might 
be the offender’s lack of employment (58 percent of 
Illinois IPS offenders are unemployed) (Administra- 
tive Office of the Illinois Courts, Probation Division, 
1988), substance abuse, marital difficulties, finan- 
cial problems, to name a few. These are significant 
forces which may lead to further criminality, or at 
the least interfere with attempt to change via the 
case planning process. External forces, or those fac- 
tors which comprise the offender’s life situation, may 
be accomplished by internal forces, such as the of- 
fender’s tendency to cope with frustrating situations 
through assaultive/aggressive behavior. For exam- 
ple, a problem statement focusing on offender prob- 
lem areas might read, “The problems in this case 
focus on the offender’s frequent abuse of alcohol and 
drugs, lack of meaningful and regular employment, 
with the resulting impact on the offender’s marital 
relationship.” 

Given the fact that most IPS offenders will be 
identified as having multiple problems, it may be 
necessary to focus our energies on those factors or 
problems which demand our immediate attention. 
Prioritizing a list of potential problems best accom- 
plishes this goal, perhaps accompanied by a ratio- 
nale for our decision. 


Development 


The development phase of the offender’s case plan 
is comprised of the supervision goal statement, the 
use of behavioral objectives, and measurable action 
steps. 

First, the supervision goal statement includes an 
expectation that the offender will change. This belief 
is clearly communicated to the IPS offender during 
the planning process. Involving the offender, without 
backing off from the expectation of change, the IPS 
officer takes the lead in initiating the plan. The of- 
ficer does not allow the offender to “slip away” from 
dealing with the problems which are probably known 
to both parties. Without shifting immediately to a 
legalistic, rule-oriented style of supervision, the IPS 
officer should use the supervision goal statement as 
part of the process of bringing the offender under 
control, the focus being short and intermediate needs 
and problems requiring attention. In many instances 
the supervision goal does not advance beyond, “The 
offender shall report as directed, complete commu- 
nity service requirements, or restitution payments.” 
While these program requirements are assumed to 
exist, and it may be necessary to restate them in the 
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case plan, they should not be the sole focus. For ex- 
ample, “The offender will work toward the solution 
of his drug problem through evaluation and treat- 
ment while abiding by all IPS program require- 
ments” denotes the offender’s (and officer’s) work on 
one of the major problems in this case. 

The use of behavioral objectives moves an ideal 
goal closer to reality by establishing the methods by 
which the goal is to be accomplished. Outcomes are 
expressed in behavioral terms, are measurable, and 
often short-term. Objectives should be realistic in 
terms of the offender’s “real” ability to accomplish 
the step and hopefully have positive results. The 
objectives should not go beyond the IPS officer’s abil- 
ity to verify such accomplishments or determine that 
they have, in fact, been achieved. Smaller caseload 
size should allow the officer, or in many instances, 
the team, an opportunity to quickly verify behaviors 
as part of the on-going case supervision process. Be- 
havioral objectives are themselves “road maps” for 
reaching a goal. It may be necessary to both alter 
and redevelop the objectives necessary to reach a 
goal. Court-imposed orders can also be considered 
objectives and can be built into the case plan so that 
accomplishments can be measured and verified. 

Measurable action steps identify the specific com- 
ponents of the behavioral objective. In total, they 
should lead to the accomplishment of the objective. 
Each action step is tied closely to elements of time, 
places, and persons. If the ability to verify the action 
step is questionable, then the step itself should be 
reconsidered. Intensive probation staff need not de- 
velop elaborate forms or documents to record this 
information. In most cases, this can be accomplished 
by entries in field case notes. On-going methods of 
field supervision are useful in determining success/ 
failure. 


Implementation and Evaluation 


The final component of the case planning process 
involves the use and management of available ser- 
vices in the community. Mentioned earlier was the 
fact that many IPS offenders are well versed i the 
“social service shuffle,” a phenomenon in which of- 
fenders have seen the inside of many of the social 
service agencies in the community. There also has 
been a tendency for probation clients to “burn out” 
existing resources through their non-participation/ 
cooperation. The involuntary client syndrome is all 
too familiar a problem to most social service and 
probation agencies. The use of these resources by IPS 
programs may tend to further inflame this situation. 
Until such time as probation staff members develop 
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a working relationship with the social service com- 
munity, the situation is not likely to get any better. 
Federal and state budget cuts and low priority for 
funding in the immediate future have forced many 
agencies to curtail services to only those in imme- 
diate crisis, those who are able to pay a portion of 
the service, or those who are voluntary clients. Most 
IPS offenders are likely to be left out of the social 
service delivery system unless probation and social 
service administrators address this critical problem. 

Updating and revising the case plan is a part of 
the on-going supervision of the offender which re- 
quires the officer or team to focus on the need for 
change as well as the expectation of change. Staff 
members will generally assess the nature of the ac- 
complishment (or lack thereof), while at the same 
time determining if the behavior of the offender con- 
forms to the objectives of the case plan and the re- 
quirements of the IPS program. Updating and revising 
is best accomplished when the specific accomplish- 
ments of the offender are known to the staff. There 
is an important jink between treatment planned and 
treatment delivered, including an assessment of the 
quality of the services delivered. 


Conclusion 


The process of case supervision planning is an 
important component of the on-going supervision of 
the intensive probation offender. Whereas most pro- 
grams described in the literature focus attention on 
surveillance/enforcement aspects, there has been lit- 
tle discussion as to the qualitative aspects of the 
supervisory process. As an aid to the supervisory 
process, the IPS staff can reduce the potential threat 
of the offender to the community through the firm 
application of program rules and a system of case 
planning which routinely expects that the offender 
will change. Effective supervision programs for those 
offenders who, in the past, would have been incar- 


cerated can be measured by their ability to both pro- 
tect the community and prevent the reoccurence of 
criminal behavior and continued involvement in the 
criminal justice system. 
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Sentencing Guidelines in Minnesota: The View 
from the Trenches 


By ANDREW E. Doom, Connie M. ROEHRICH, AND THoMas H. ZoET* 


ANY STUDIES have examined the effect of 

sentencig guidelines on correctional pop- 

ulations, but little appraisal has been made 
of the impact on correctional personnel. In Minne- 
sota, guidelines have been in force for slightly more 
than 8 years. The following is a subjective assess- 
ment of the influence on the correctional system from 
the perspective of a state parole and probation agent, 
a state prison administrator, and the director of a 
community residential facility. 

Sentencing guidelines in Minnesota were formu- 
lated by the State Sentencing Guidelines Commis- 
sion, a legislatively mandated body. The Commission’s 
principal objective is to “reduce sentencing disparity 
and ensure that sanctions following conviction of a 
felony are proportional to the severity of the offense 
of conviction and the extent of the offender’s criminal 
history.” Basically, the guidelines are presented in 
the form of a grid on which presumptive sentences 
may be located by ranking the current offense (within 
10 categories of increasing severity) on the vertical 
axis and the extent of past criminal history (based 
on prior felony and misdemeanor convictions, etc.) 
on the horizontal axis. A dispositional line runs across 
the grid. Offenders whose combined criminal history 
score and severity ranking place them above the line 
are given a stayed sentence and placed on probation. 
Offenders falling below the line receive a presump- 
tive prison sentence, and each cell of the grid spec- 
ifies in months what the prison term should be for 
those individuals. (For those above the line, the cell 
time prescribes the sentence to be served in the event 
of a future probation revocation. Probationary sen- 
tences can, however, continue up to the statutory 
maximum.) Departures from the guidelines, either 
dispositionally or durationally, are only allowed for 
substantial or compelling reasons. Departures for 
the most egregious cases within given categories have 
been consistently upheld. 


*Mr. Doom is a state parole and probation agent, Min- 
nesota Department of Corrections. Ms. Roehrich is assistant 
superintendent, Minnesota Corrections Facility-Shakopee. 
Mr. Zoet is executive director, 180 Degrees, Inc. 
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Reaction of Probation/Parole Agents 


When the guidelines were instituted in 1980, the 
initial reaction of many Minnesota parole and pro- 
bation agents was one of skepticism. Minnesota had 
a reputation for progressive corrections, and most 
agents liked the state’s system of indeterminate sen- 
tencing and discretionary release authority. Al- 
though various studies critical of rehabilitation and 
indeterminate sentencing were receiving attention 
around the nation at the time guidelines were being 
considered in Minnesota, their negative conclusions 
were not convincing enough to sway a majority of 
Minnesota’s parole and probation agents. The rhet- 
oric of sentencing reform was interpreted by agents 
simply as a part of the prevailing attitude critical of 
corrections. Nevertheless, with the enactment of 
guidelines, agents had to adjust their caseload man- 
agement practices in order to accommodate the new 
sentencing and releasing philosophy. That philoso- 
phy has been characterized as one which “offered 
‘liberals’ a means of reducing disparities and im- 


- proving the quality of justice, while they appealed 


to ‘law and order advocates’ as a way to ‘get tough’ 
on crime and escalate the severity of criminal sanc- 
tions.”! 

One of the first adjustments was to the modified 
role of the presentence investigation report. In the 
pre-guidelines era, the presentence investigation 
provided information critical to the sentencing de- 
cision. In addition to pulling together information 
relative to the offender’s criminal history, the report 
detailed the relevant social factors involved and made 
judgments about the defendent’s amenability to su- 
pervision. This information wher combined with the 
dispositional recommendation of the investigating 
agent had a significant influence on the sentencing 
judge. After adoption of the guidelines, the severity 
of the present crime and the offender’s criminal his- 
tory became primary, and consideration of “social 
factors” became irrelevant. As a result of its abbre- 
viated role in guidelines sentencing, the presentence 


1Terance D. Miethe and Charles A. Moore, Evaluation of Mininesota’s Felony Sen- 
tencing Guidelines. Final copy of Executive Summary submitted to the National In- 
stitute of Justice, May 1, 1987, p. i, 
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investigation’s greatest utility has become the pro- 
vision of background information to prison staff to 
assist in classification and programming and to 
agents, who must manage the offender cn supervised 
release or probation. It is also used to advise the 
sentencing court regarding conditions of probation. 
The presentence investigation has consequently be- 
come abridged, and optional short form PSI’s, con- 
taining very little narrative, are becoming common. 

Although the guidelines grid is straightforward, 
there are numerous instructions and regulations 
governing its application. A fairly complicated set 
of rules exists regarding the computation of convic- 
tions from other jurisdictions, time lapsed since a 
conviction occurred, consecutive sentencing, man- 
datory minimum sentencing, etc. There are periodic 
changes in the guidelines themselves as well. Agents 
must stay informed via training and information 
bulletins, as they are often called upon by others in 
the criminal justice system as a source of information 
about the guidelines. Also, since agents complete the 
Sentencing Guidelines Worksheet, they are occa- 
sionally required to testify 2t sentencing hearings 
when there is a dispute regarding the assigned pre- 
sumptive sentence. 

Agents have had to be attentive to their unique 
role in applying guidelines and resist pressure to 
become inappropriately involved. For instance, in 
the process of plea bargaining, counsel may suggest 
an interpretation of a situation in a manner which 
could favorably affect his client’s case. Agents have 
needed to be both cautious and conscientious in ap- 
plying the guidelines to preserve their integrity. 
Further, since the guidelines permit departure un- 
der very limited circumstances—such circumstances 
have been largely interpreted by the Minnesota Court 
of Appeals—the expectation sometimes arises that 
investigating agents make these decisions when de- 
termining presumptive sentences. In practice, how- 
ever, the agent’s sole responsibility is to calculate 
the presumptive sentence pursuant to the rules of 
the Minnesota Sentencing Guidelines Commission. 
Decisions relative to departure are appropriately left 
within the purview of the sentencing court. 

The Sentencing Guidelines Worksheet is usually 
only one page in length. However, the actual com- 
pletion of the form can consume considerable amounts 
of time and effort. As previously mentioned, the two 
consequential elements of the worksheet are the se- 
verity of the conviction offense and the offender’s 
criminal history. The former is determined by as- 
signing the appropriate severity level based on the 
crime pled to by the defendant or determined at trial. 


Accurately and comprehensively determining the 
latter, however, can be difficult. There is no state- 
wide repository or systematic collection of misde- 
meancr records. Subsequently, the only reliable 
method of assembling a misdemeanor record is to 
contact the court administrator in each county and 
state where an offender has resided. Experience has 
shown that although states maintain records of fe- 
lony convictions, records are dependent on the ade- 
quacy of reporting from the sentencing jurisdictions 
within the states, and reporting at that level varies 
considerably. Similarly, agents have noted that rec- 
ords contained in computerized recordkeeping sys- 
tems are often incomplete. As a result of these 
disparities, local offenders or offenders who honestly 
volunteer their records can be held more accountable 
than less forthcoming individuals. Agents must, 
therefore, be scrupulous in their effort to acquire a 
reliable criminal history. 

In 1981, the first full year of guidelines, the av- 
erage client caseload of an agent of the Minnesota 
Department of Corrections (DOC) was 83. By 1988, 
the number had climbed to 102. This increased av- 
erage, which has occurred in spite of the addition of 
10 agents, appears to be related to a number of fac- 
tors. The extent to which guidelines may have con- 
tributed is not clear. Increased caseload size has 
diminished the degree of traditional casework per- 
foymed by agents. The DOC has adopted a system of 
cafeload management which places greater empha- 
sis on surveillance and monitoring compliance with 
the orders of the sentencing court. When this activity 
is performed at the expense of casework, it is seen 
as regrettable, but accepted as inevitable, by those 
who recognize there are finite resources available to 
meet increasing workload demands. 

The brevity of presumptive prison terms as stip- 
ulated by the guidelines has necessitated other 
changes in the manner in which agents approach 
their caseloads. Under indeterminate sentencing, 
state prison terms customarily ran from zero to 5, 
10 or more years. The length of the potential prison 
term was seemingly a strong motivator for proba- 
tioners. Now, the presumptive prison terms for prop- 
erty offenders are much shorter—many are for a 
year and a day—the majority are for less than 18 
months. The situation is exacerbated since offenders 
going to prison serve only two-thirds of their sen- 
tence, and credit is given for time served locally as 
a condition of probation. An offender with a year and 
a day sentence who had served 90 days in a county 


jail as a condition of probation would be required to 


serve only 5 months in prison pursuant to a proba- 
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tion revocation. An increasing number of offenders 
are subsequently demanding that their stayed sen- 
tences be executed rather than serving an indeter- 
minate probation term with conditions they perceive 
to be burdensome. This group, however, still consti- 
tutes only 3.8 percent of those sentenced. Some who 
asked for executed sentences did so because they 
were receiving other executed sentences running 
concurrently. During 1981, 56 percent of those who 
went to prison, when the presumptive guidelines 
sentence did not require such, did so at their own 
request. In 1986, the percentage had increased to 83 
percent. 

Under guidelines, agents must sometimes point 
out the unattractiveness of even a brief prison term 
and emphasize the benefits of probation. Since most 
property offenders are sentenced under a stay of im- 
position in Minnesota which results in the reduction 
of a felony charge to a misdemeanor upon successful 
completion of probation, sentence reduction can be 
used as an inducement for attempting a successful 
probation. This is surprisingly effective with all but 
the most refractory offenders. When coupled with 
services provided by other agencies, most offenders 
clearly continue to wish to avoid prison terms, even 
if they are relatively brief. 

Supervision of parolees has also required creative 
approaches. Since offenders serve only one-third of 
their presumptive sentence on supervised release, it 
is sometimes difficult to require a supervised re- 
leasee to participate in a lengthy treatment program 
as a condition of release. The difficulty increases as 
time on release status is diminished, since this time 
is vested and cannot be repealed. Thus, the closer a 
supervised releasee gets to the end of his or her sen- 
tence, the less fearsome is the prospect of revocation. 
Fortunately, the Executive Officer of Adult Release, 
the administrative hearing officer replacing the pa- 
role board, has been willing to return offenders for 
cause even though they have only a short amount 
of time remaining. Word of such returns has spread 
quickly throughout the system and has probably mo- 
tivated many offenders to conform with the expec- 
tations being enforced by their supervising agent. 
The Executive Officer has also permitted restruc- 
turing of conditions of supervised release for those 
violating the terms of their release and enabled agents 
to add new conditions. Requiring service of time in 
a local jail in lieu of returning an offender to prison 
for a new offense is also an option. 


Institutional Reaction 
Prior to sentencing guidelines coming into effect 
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in Minnesota, correctional institution administra- 
tors were apprehensive about losing traditional ways 
to hold inmates accountable for misbehavior. Ac- 
tually, as guidelines have become well entrenched 
in the Minnesota system, they seem to have had a 
generally calming effect on the institutions. It seems 
that this is in response to the fact that inmates are 
now informed of their release date within the first 
several days of admission. That this date remains a 
constant for them helps the inmates adjust to insti- 
tutional living. 

Before the guidelines became law, inmate behav- 
ior was focused on manipulative strategies aimed at 
convincing the staff and parole board they were ready 
for release. Caseworker recommendations and in- 
stitution program team recommendations were dis- 
cretionary decisions, stressful to all participants. Staff 
members were constantly pressured by inmates to 
write good reports to influence the parole board fa- 
vorably. It was thought at one time that inmates, in 
an attempt to get early releases, shopped for case- 
workers who wrote better reports or communicated 
well with the parole board. Inmates who were vocal, 
intelligent, and literate benefited over quiet, non- 
descript inmates, even though the latter’s treatment 
needs may have been higher. 

In the late seventies, the Minnesota Women’s Cor- 
rectional Facility, a minimum/medium security fa- 
cility, was experiencing many escapes which seemed 
related to the uncertainties surrounding the inde- 
terminate sentencing process. Women were receiv- 
ing sentences of zero to 6 years for property crimes 
such as aggravated forgery. Sometimes prior to their 
first appearance before the parole board, they ran 
from the institution. Often this behavior occurred 
because the inmate simply became too anxious about 
the length of sentence she might receive from the 
board. Another element of uncertainty and frustra- 
tion for inmates was receiving disciplinary action 
for rule violations which could result in a segrega- 
tion penalty. Inmates completed their segregation 
time then waited, sometimes for months, to see the 
parole board to have a new release date set. Now, 
release dates do not change, although an inmate may 
be held past that date while completing disciplinary 
segregation time. 

On the positive side of the ledger, game playing 
by inmates for the purpose of impressing the parole 
board has come to a halt with the introduction of 
sentencing guidelines. Of course, by taking away 
some problems, others arise. Participation in pro- 
gramming by inmates dropped off significantly after 
guidelines went into effect. Apparently inmates no 
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longer desired to play games, i.e. participate in pro- 
gramming, with no parole board to influence. In re- 
sponse, each institution has devised ways to entice 
inmates into treatment activities. The male insti- 
tutions have tied participation in treatment to better 
paying jobs in the institution. The inmates then have 
a choice. If they want an institution job that pays a 
better wage, they need to participate in treatment 
groups as recommended by caseworkers and pro- 
gram teams. (This practice recently withstood a court 
challenge which contended that it resulted in pun- 
ishment beyond the sentencing court’s judgment in 
a case.) In the Women’s Correctional Facility, par- 
ticipation in programming is tied to a higher level 
of privileges. Women inmates who refuse program- 
ming receive general privileges afforded all women 
inmates, but nothing extra. By giving incentives to 
inmates the level of programming has increased and 
remained constant during the past few years. 

Over the past several years, Minnesota correc- 
tional facilities have faced an increasing sex offender 
population. Currently, 19 percent of inmates incar- 
cerated are serving sentences for a sex offense. Prior 
to sentencing guidelines, sex offenders were given 
lengthy sentences. During that time, the parole board 
told the offender to complete a treatment program 
to be considered for early release. The same inmate, 
under guidelines, is sentenced to a specific number 
of months, and if he refuses treatment he still cannot 
be held beyond his supervised release date. The only 
factor that might change would be whether he would 
be mandated to go through a residential placement 
in the community as a condition of his supervised 
release. This condition could be waived if he partic- 
ipated in a rigorous enough ccurse of treatment within 
the institution. 

The Transitional Sex Offender Program staff at 
Minnesota Corrections Facility-Lino Lakes is re- 
porting a shift in the type of offender it is seeing. 
Prior to guidelines more violent offenders were ap- 
pearing in the program; now less violent offenders 
are the rule. According to the program director, Dr. 
Nancy Steele, 67 percent of the sex offender popu- 
lation in the Lino Lakes program prior to guidelines 
were men who had committed rapes versus men who 
were child molesters or involved in incest. During 
the past 8 years this has changed to 60 percent of 
the sex offenders now being child molesters or incest 
perpetrators versus men sentenced for rape. Dr. Steele 
believes that the reason for this shift correlates to 
less incentive under the guidelines for going into 
treatment. 


Violent sex offenders express more serious denial 
of the committing offense and, knowing that their 
supervised release date is constant whether they 
participate in treatment or not, choose not to. Men 
committed for incest or child molestation seem to be 
more readily volunteering for treatment because 
generally they know their victims and are remorse- 
ful for what they have done. 


Impact on Community Residential Facilities 


The philosophical shift from treatment to the just 
deserts model as the underpinning for Minnesota’s 
correctional policy necessitated some changes in em- 
phasis for most community programs. Correctionai 
concerns shifted from “changing” clients to assisting 
with better monitoring within the community. 
Guidelines, as a reflection of this policy shift, how- 
ever, had little direct effect on adult residential pro- 


grams. 

Treatment for adult offenders in Minnesota has 
historically been pursued within the various state 
correctional institutions. In the seventies, there was 
a brief flurry of community-based program devel- 
opment fueled by Law Enforcement Assistance Ad- 
ministration (LEAA) monies. As this outside money 
dried up and “free” treatment options were no longer 
available, there was a dramatic decline in programs, 
reflecting the lack of political interest in treating 
adult felons in the community. 

A study conducted by the Governor’s Commission 
on Crime Prevention and Control in 1977 noted a 
statewide trend towards increasing the use of jail 
time in conjunction with probation for adults. In re- 
sponse to this trend, jail treatment coordinators were 
attached to state jail standards. The intent was to 
encourage the expansion of at least some level of 
adult programming for offenders at the local level. 
This, however, did nothing to encourage greater use 
of private community residential facilities. Money 
spent on jails at least represented a response to crime 
that kept these funds within the committing county, 
but for serious offenders there was no local incentive 
to deviate from commitments indicated by the guide- 
lines (in favor of community-based alternatives). The 
prison alternative cost the county “nothing.” 

At the state level, incentives did exist for inte- 
grating private residential] facilities into the con- 
necting tissue of the adult correctional system. These 
facilities offered a vehicle which could provide close 
initial supervision for high-risk parolees reaching 
their mandatory release date under the guidelines. 
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Further, they provided an alternative to jail for mon- 
itoring work-releasees. And, finally, they expanded 
the restructuring alternatives available for consid- 
eration by the Office of Adult Release short of re- 
vocation and return to prison. Here again, however, 
guidelines did not initiate major changes in current 
practice. In fiscal year 1981, the first full year under 
the sentencing guidelines, $442,000 was already ear- 
marked for mandated residential placement and 
$330,000 for work-release. In fiscal year 1989, 
$601,000 is budgeted for mandated residential pro- 
grams and $913,000 for work-release. 


There has been relatively little change in the gen- — 


eral categories of offenders in the state institutions 
under the guidelines. Sixty-one percent were person- 
offenders in January 1982, 60 percent in January 
1988. However, there does seem to have been a def- 
inite shift in the seriousness of the offenders referred 
to residential facilities. Practically all non work-re- 
leasees are now person-offenders. This reflects a pur- 
poseful choice on the part of the Office of Adult Release 
to target “high-risk” person-offenders for residéntial 
placement as a condition of release. County referrals 
seem to follow this trend as well. Scarce dollars are 
earmarked for referral of the most serious or wor- 
risome offenders as county operated facilities and 
programs are exhausted and where commitment to 
the state is not an immediate option. 

The major problem this presents for residential 
facilities is the increased risk they must assume. Not 
only are their clients more likely to act out, but they 
are more likely to do so in ways that are highly 
visible in the community. Disappointingly, re-of- 
fenders are often approached by the media as failures 
of “rehabilitation,” in spite of the fact that rehabil- 
itation is no longer the focus of the corrections sys- 
tem. The usual line of inquiry into these incidents 
is: “Why was this individual released to a halfway 
house?” The obvious assumption is that parolees are 
still being released early because they are chosing 
to go to treatment in a community setting. This means 
that facilities are frequently put in the untenable 
position of being identified in the public’s mind as a 
community problem, rather than part of the “solu- 
tion” to successfully returning offenders to the com- 
munity. 

Under the just deserts model, treatment is not 
mandated, although “internal programming” in fa- 
cilities is supported by the Department of Correc- 
tions. In other words, the services being purchased 
by the DOC are supervision and surveillance. The 
specifics of how these services are achieved are left 
to the vendor with oversight by DOC staff. Gener- 
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ally, this works to the satisfaction of all involved. 
Sometimes, however, the relatively short amount of 
time an individual has left in his sentence at the 
point he is placed on supervised release makes it 
difficult to enforce the restrictions inherent in a group 
living situation. The client may simply opt to return 
to the institution to do expiration, rather than con- 
form to program expectations. Conversely, under in- 
determinate sentencing, where years, instead of 
months, were held over the individual’s head, com- 
pliance was easier to achieve. 


Summary 


The impact of sentencing guidelines on correc- 
tional personnel and community residential facili- 
ties has been mixed. The guidelines have required 
agents to make changes procedurally and philosoph- 
ically. Although the changes were initially made ap- 
prehensively, guidelines have gradually gained the 
general support of agents. Many agents feel that the 
guidelines would be improved by lengthening pre- 
sumptive sentences, but an overall appreciation has 
developed for the objective of uniform sentencing 
which does not overburden the state prison system. 
Orville Pung, the Minnesota Commissioner of Cor- 
rections, noted that sentencing guidelines have been 
an asset to the DOC in doing better planning as 
people move through the correctional system. He feels 
that it is much easier to forecast prison admissions 
and releases under the current system. For com- 
munity residential facilities, guidelines have not 
changed traditional customer-vendor relationships, 
although the clients being referred seem to be get- 
ting more difficult. In some cases, however, guide- 
lines have left the system with too little time to 
adequately attempt to change its most serious of- 
fenders. 
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The Discovery Program: A Way to Use 
Volunteers in the Treatment Process 


By NORMAN GREENBERG, PH.D. 
Associate Professor of Criminal Justice, Westfield State College* 


HOUGH MANY probation officers and correc- 
[ional facilities use volunteers in one capac- 
ity or another and many more realize that 
volunteers might be able to provide useful assis- 
tance, the numbers of volunteers and the range of 
services they provide remain somewhat limited. What 
Sigler and Leenhouts wrote in 1982 still is true to- 
day: “the use of volunteers to treat the criminal jus- 
tice client has not begun to approach its potential. 
The use of volunteers in criminal justice programs 
is still the exception rather than the rule” (Sigler 
and Leenhouts, 1982, p. 26). Part of the reason for 
this is the inability to find ways to utilize volunteers 
that actually help correctional personnel as opposed 
to making their work more difficult. To date, vol- 
unteer programs have not had too good a record in 
this regard. As Kratcoski (1982, p. 31) has written, 
“In spite of the fact that correctional administrators 
readily admit that their resources and personnel are 
under severe pressures, many’ are reluctant to turn 
to volunteers for assistance. When approached, they 
describe past bad experiences with volunteers or 
mention problems which have occurred in other 
agencies.” An official familiar with the role of vol- 
unteers in corrections is quoted by Kratcoski as say- 
ing, “half of all volunteer programs fail within 2 
years. ... At present, the credibility of volunteerism 
is relatively low” (1982, p. 35). Problems cited by 
Kratcoski include incidences where volunteers break 
various commitments, undermine the work and 
credibility of professionals, proselytize or pass judg- 
ment on clients, and even encourage criminality. 
Recommendations for “recruitment of individuals 
of the highest quality,” “a reliable and valid screen- 
ing technique,” “a valid monitoring technique,” “ef- 
fective training,” and “development of precise job 
descriptions” (Shields, Chapman, and Wingard, 1983; 


*Readers interested in finding out more about the Dis- 
covery Program and/or attending a meeting of the program 
are encouraged to write to: Dr. Norman Greenberg, Crim- 
inal Justice Department, Westfield State College, Westfield, 
Massachusetts 01086. 


Kratcoski, 1982; NCCD, 1979) only beg the question. 
How can recruitment, screening, monitoring, train- 
ing, and developing precise job descriptions be ac- 
complished? Specifically, how can those things be 


accomplished in ways that do not take up time that — 


already overburdened correctional personnel do not 
have to give? This article reports on a program, called 
Discovery, that offers one way of answering those 
qustions. 


The Discovery Program 

The Discovery Program has existed since 1982 at 
the Hampden County Jail in Springfield, Massachu- 
setts, and since 1983 at various juvenile detention 
and treatment facilities in western Massachusetts. 
Since its inception, approximately 300 volunteers 
have conducted a series of meetings with approxi- 
mately 200 inmates and 250 juveniles. In evalua- 
tions filled out at the last of the series of meetings, 
virtually everyone reports satisfaction with the pro- 
gram. All of the volunteers, 99 percent of the in- 
mates, and 92 percent of the juveniles report that 
they would recommend the program to their peers. 
Supervisory staff also express great satisfaction with 
the program in the sense that they “see a change for 
the better in those who have participated in the pro- 
gram as opposed to those who haven’t;” staff also 
report that “this program makes my job easier” and 
“is a useful addition to our programming.” Sheriff 
Michael Ashe and Assistant Superintendent Wil- 
liam Toller of the Hampden County Jail found that 
the program generated an “improved self-image and 
self-confidence” on the part of participants and that 
participants in the program also did “ better in other 
programs.” This enthusiasm came only after these 
staff members saw the program work and spoke with 
the clients; before that, many were skeptical. For 
example, one staff member who worked with juve- 
niles was reluctant to try the program because “the 
kids will think it’s stupid.” Later, this same person 
reported, “I don’t know why it works, but it does. I 
have never heard a single kid complain about this 
program. They like it. They feel it is worthwhile. 
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They develop a friendly but respectful relationship 
with the volunteers.” 

In general, the agencies utilizing this program 
tend to have enough confidence in it to want to make 
it a regular part of their overall programming; they 
mention it in reports to state agencies; they ask for 
more, rather than fewer, volunteers over time; they 
adjust their schedules to accommodate the program; 
and they recommend the program to other agencies 
in the area. There is also evidence that the recidi- 
vism rate of inmates is reduced and that the values 
of participants change in some positive ways. 


Pp D iption 

The Discovery Program consists of a series of two 
hour-long meetings. Numbers of meetings may vary 
from as few as 4 to as many as 10 depending on the 
transiency of the client population. Each meeting is 
divided into a one-on-one interview and a group dis- 
cussion, each lasting 1 hour. During the last half- 
hour of the last meeting, a graduation ceremony is 
held in which certificates of graduation are given to 
all of the participants—volunteers and clients alike. 

What makes the program so easy to organize and 
monitor is the fact that the contents and structure 
of all meetings are laid out in a series of easy-to- 
follow pamphlets. 


Interview 


The interview is based on a long questionnaire 
printed as a pamphlet (The Discovery Book I, 1987), 
which the volunteer keeps in front of him/her and 
consults openly. After being introduced to his/her 
client, the volunteer explains that the program is “a 
kind of course that we’ll both graduate from if we 
go through these books” and that “the first part of 
each meeting is an interview where I will ask you 
some questions that I think you'll find interesting.” 
The interviewer next simply asks, “Do you want to 
try it out? Can I begin by asking you the first ques- 
tion?” Then, if the client agrees, the interview is 
underway with the first question being simply, “Where 
have you lived?” 

Altogether there are 1,000 questions in the pam- 
phlet that guides the interview. These questions con- 
cern “places,” “school,” “work,” “money,” “spare time,” 

“drugs and alcohol,” “crime,” “family, ” “marriage,” 
“children,” “companions,” “animals,” “beliefs,” 
“wishes,” “memories,” and “goals.” Questions about 
“school” might lead to a conversation about problems 
with a specific teacher or the circumstances that led 
one to drop out of school. Questions about “places” 
might reveal a person’s trauma about being uprooted 
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unexpectedly from a childhood home or about a long- 
cherished dream to go to an “island paradise” some 
day. Questions about companions might lead to a 
discussion about the difference between “friends” and 

“associates” and about the rarity of true friendship. 
Questions about crime might lead to a detailed ac- 
count of the details of each one of a score of bur- 
glaries. Questions about drug use might lead to an 
explanation about how cocaine is converted into rock- 
form and then smoked through a homemade pipe 
made out of a plastic soda bottle and about the par- 
anoid fantasies that occur during the cocaine high. 
And so on. 

In general, the volunteer is advised to go slowly 
through the questions, wait patiently for answers, 
ask for details, not take notes, and not smile while 
serious matters are discussed. Because the questions 
have been carefully selected based upon years of ex- 
perimental trials, they turn out truly to interest the 
clients. They become a means of creating a real dia- 
logue between the volunteer and the client. They 
serve as launching pads for tangential discussions 
of all kinds. They also provide an underlying purpose 
and structure for conversation so that, when a tan- 
gential conversation lags or a line of questioning 
seems irrelevant, volunteer and client both can look 
forward to the next question. Thus, a volunteer might 
say, when a tangential conversation seems to have 
run its course, “Well, I guess I better ask you the 
next question.” Or, if the client gets bored or threat- 
ened by a line of questioning, he or she might ask, 
“What’s the next question in the book?” 

In a sense, the question-and-answer format be- 
comes a kind of game, but these are “significant” as 
opposed to “trivial pursuits” with the purpose being 
to help the client review his or her life, put various 
incidents in perspective, and make concrete plans 
for the future. Clients, as it turns out, appreciate 
having a chance to share their experiences and ideas 
with someone who is not connected with (and who 
is new to) the criminal justice system. 

The interview proceeds at a pace determined by 
each client’s and volunteer’s interests. They take their 
time, stopping at whatever question happens to fall 
at the end of the hour and resuming with that ques- 
tion at the beginning of the next meeting. With a 
minimum of training or supervision, volunteers are 
able to conduct interviews for seven or eight meet- 


ings without anyone seeming ever to get bored or 
Ciscontented. 


Group Meetings 


Group meetings tend to flow as smoothly as the 
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interview. In the group meetings, five or six of the 
volunteer-client pairs that had been meeting sepa- 
rately (spread out in a large meeting room or in one 
or more small rooms) now come together to sit in a 
circle. As in the interview; a long questionnaire 
printed as a pamphlet guides the meeting (The Dis- 
covery Book II, 1987). Questions and the way they 
are answered are not the same as in the interview, 
however. Whereas questions that guide the inter- 
view ask principally about personal experiences and 
concrete plans for the future, questions guiding the 
group meeting ask mostly about opinions. This is 
needed since many clients (and volunteers) feel much 
less comfortable about disclosing information before 
a group of strangers than they do before a single 
“partner.” 

In the group discussion, questions ask for opinions 
about general issues (for example, “How should a 
person dress for a job.interview?”) or about dealing 
with a hypothetical problem involving the protago- 
nist of a fictional story (“Should Sam keep seeing 
only Sally—his long-time childhood sweetheart—or 
not?”). Actually three questions typically follow each 
fictional story. The first asks simply what the char- 
acter should do; the second asks which of a list of 
possible solutions is best; and the third asks partic- 
ipants if they have know anybody who had a similar 
predicament and, if so, to describe the person and 
situation. 

The format of group meetings is so simple that it 
can easily be taught and practiced. With books in 
the possession of some or all of the group members, 
a person acting as group leader identifies the chapter 
that will be discussed at that meeting; then the group 
leader asks for someone to volunteer to read and then 
answer the first question. This is done. Then each 
person, going around the circle, is asked to answer 
the same question or pass. When everyone has had 
a chance to answer, another person volunteers to 
read and answer a question; and so on. While the 
process might seem mechanical, it actually works. 
Because the format is so simple and the materials 
actually are interesting to the participants, the for- 
mat becomes a launching pad for spontaneous re- 
actions, jokes, tangential conversations, expressions 
of incredulity, and a real sharing of information and 
values about subjects such as “jobs,” “education,” 
“pastimes,” “money,” and “relationships.” Time passes 
quickly in this way, with the hour usually ending 
without participants being aware that so much time 
has passed. Then, at the end of the second hour, 
participants disperse until the next scheduled meet- 
ing, which might be the next day, two days away, 
or as far away as the next week. 


Recruitment of Volunteers 


Because the program is organized like a class with 
a finite number of meetings, each lasting 2 hours 
and scheduled in advance, and with a graduation 
ceremony and certificates at the end, volunteers can 
be recruited in the way students are recruited for 
any credit or credit-free class. Thus, a correctional 
facility or probation department might describe this 
program as a “course in crime” or “a course in cor- 
rections” offered to any person interested in learning 
more about these subjects. Or the Discovery Program 
might be made a part of a college course in sociology, 
criminal justice, or psychology; or the program can 
be the subject of a day or evening adult extension 
course, sponsored by a local college or high school. 

Of all potential volunteers, probably the best are 
college students. Their youth, vitality, and motiva- 
tion (be it to get experience for a career or to earn 
credits for a degree) make them extremely effective. 
Since most offenders (including jail inmates) are 
young, they feel very comfortable with college stu- 
dents because they share many of the same interests 
(in music and dance, for instance) and they are both 
subject to a system of supervision and evaluation. 
Offenders, as it happens, find the students’ wish to 
get credits for their participation in the program 
perfectly understandable and acceptable. One in- 
mate, at the beginning of a series of meetings, sorted 
motivations out to his satisfaction by saying out loud, 
“Okay. We get days (2 days added to good time credit) 
and you get credits.” That made perfect sense to him. 
And a juvenile wrote, “I’m glad I was able to help 
the college students.” Very rarely, a juvenile has 
said, “Why are you asking me these questions? You 
don’t care about me. You’re only doing this to get a 
grade.” To this, a student is told that he or she can 
respond simply by saying, “I could take a lot of dif- 
ferent courses for credit, but I chose to take this one. 
That is because I really am interested. I do care.” 

Because of the special chemistry that can develop 
between college students and offenders, the program, 
as practiced in Massachusetts, is offered through a 
pair of college courses (“Case Study Seminar: Adult 
Offender” and “Case Study Seminar: Juvenile Of- 
fender”) sponsored by the Criminal Justice Depart- 
ment of Westfield State College. The courses are upper 
division (juniors and seniors only) courses. 

By setting up the program as a course, clients too 
are given an extra incentive to participate. Like the 
students, they graduate from the course. Like the 
students, they attend a graduation ceremony and 
receive a certificate of graduation. Many partici- 
pants, especially the juveniles, are very pleased by 
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this; they keep their certificates, hang it on the walls 
of their rooms, and show it off to friends and family 
members. It becomes to some a symbol that they 
have the wherewithal to finish successfully some- 


thing they have begun. 


Training of Volunteers 


Because books are used to guide all parts of each 
meeting, training is of course simplified. The vol- 
unteer need only bring the books with him to each 
meeting and consult them as needed. It is not even 
necessary thoroughly to review or memorize any part 
of any of the books beforehand. 

To further prepare the volunteers, a workbook has 
also been written (The Discovery Workbook, 1987). 
The workbook draws on several years of experience 
with the program to present volunteers with hypo- 
thetical situations that they might have to confront. 
After each hypothetical situation, space is provided 
in the workbook for volunteers to write the response 
that seems best to them. After writing theit own 
response, they are encouraged to consult “suggested 
answers” given at the end of each chapter. In this 
way, volunteers get a feeling for the program and a 
sense of how to treat any problems that might arise. 

An example of one question in the workbook is 
this one: “If, after you ask a question, the person 
says, ‘I don’t want to answer that. That is a stupid 
question,’ what will you say?” In the back of that 
chapter, volunteers are advised to assert their own 
opinion that questions are not stupid and that, taken 
together, the questions serve the valuable purpose 
of helping persons gain perspective on their lives. 


Presenting volunteers with questions like the one © 


cited help the volunteer be prepared for the worst, 
expect a certain amount of initial resistance (which, 
in most cases, does not exist), and calmly proceed 
until the client becomes used to the format and con- 
tent of the program. 

In addition to questions presenting hypothetical 
problems, the workbook contains questions that force 
volunteers to review the contents of the two Discov- 
ery book, the workbook also includes a discussion 
of the organization of the program and format of 
meetings and a list of rules of conduct that volun- 
teers must follow. The latter are also printed up in 
the form of a contract which the volunteer must sign 
as a condition of participation in the program. Rules 
include: attending all meetings and arriving on time; 
not disclosing to others the identity of clients; lis- 
tening attentively and seriously to answers; not tak- 
ing notes during meetings; not giving orders to clients 
about what to do, how to think, and so on; not judging 
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(neither positively nor negatively) a client’s ability 
or character; not giving one’s address or telephone 
number to a client; and not agreeing to meet with a 
client once the program has ended. 

The contents of the workbook are reviewed in a 
series of training meetings (probably two or three 2- 
hour meetings would suffice) that can pe scheduled 
during the week or two preceding the first scheduled 
meeting of the program. At these training meetings, 
questions from the workbook can be discussed in the 
same way that group meetings later will be con- 
ducted once the program gets underway: a volunteer 
can read and answer a question; then others can 
answer it until everyone has had a chance to answer 
it; then the next question is-read and answered; and 
so on. 

At training meetings, information also can be given 
about the nature of the sponsoring organization and 
the clients. Volunteers can also be told about the 
sponsoring agency’s rules regarding contraband, cor- 
respondence, limits on the confidentiality that vol- 
unteers can legally promise their clients, and so on. 


Monitoring Volunteers 


Since volunteer: arrive at the same meeting place 
together and remain together throughout each 2- 
hour meeting, monitoring is relatively simple. All 
that needs to be done is for someone in authority (a 
staff member of the agency, an experienced and 
trusted volunteer, or an instructor who is teaching 
a course where the Discovery Program is the field 
component) to be present at each meeting. The su- 
pervisor should not eavesdrop on private conversa- 
tions but should simply be available in case any 
problems or questions arise. During group meetings, 
the supervisor may either sit outside of the circle or 
else join the circle and read and answer questions 
along with everyone else. 

Among the responsibilities of the supervisor would 
be to keep attendance and to make sure that every- 
thing proceeds smoothly even though some volun- 
teers or clients miss a meeting. One of the virtues 
of this program is its malleability in this regard. If 
someone is absent, a volunteer can meet with two or 
even three clients or two volunteers can meet with 
a single client or a participant can do some reading 
or homework during this part of a meeting. The group 
meeting can proceed in exactly the same way re- 
gardless of whether or not everyone is present. To 
keep things simple, no one is allowed to make up a 
meeting or set up a special interview and no meet- 
ings ere rescheduled to suit the convenience of one 
or a few participants. 
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Based on attendance records, the supervisor can 
decide by the last meeting who is entitled to graduate 
and who is not. Those who attend less than some 
predetermined minimal number of meetings might 
or might not be given the option of enrolling in the 
Discovery Program at some future time. 

One final thing the supervisor should do is to meet 
with volunteers separately once a week for about an 
hour or so. During this meeting, questions in the 
workbook pertaining to those portions of the inter- 
views and group meetings not yet undertaken can 
be discussed. Also this can be a time for volunteers 
simply to get together, get a sense of themselves as 
a group, and have a chance to speak (privately) with 
a supervisor or instructor about any problems or 
questions that he or she might be having. [Note: 
Training meetings should not be used to air before 


the group of volunteers and the supervisor what is 


being discussed during the interview; to do this would 
be to violate the promise of confidentiality that is so 
important to the success (and ongoing credibility) of 
interviews and the program as a whole.] 


Value for Clients 


The potential, or theoretical, value of the Discov- 
ery Program for clients is manifold. This is because 
the program is comprehensive in scope and rooted 
in a broad spectrum of sociological and psychological 
theory. 

The program does one thing very well: it allows 
clients to compare their own values and experiences 
with those of people from other backgrounds and 
lifestyles. That this might be an effective way to 
influence criminals in a positive direction has been 
stated or implied repeatedly in the literature (Suth- 
erland, 1947; Cressey, 1955; Miller, 1958; Wolfgang 
and Ferracuti, 1981; Curtis, 1975; Lemert, 1967; 
Becker, 1963; Sellin, 1938; and Bandura, 1977). What 
has been observed time and time again in Massa- 
chusetts is juveniles stating, after talking to the col- 
lege students, “Maybe I should consider going back 
to school after all.” Or inmates thinking, “I should 
start thinking about my future like this college stu- 
dent does.” And so on. This is a big part of the ex- 
planation for what a staff member noted to be an 
improvement in attitude shown by inmates who had 
been through the Discovery Program. He said, “They 
seem to be more determined to get their lives to- 
gether.” 

By asking questions about things clients do not 
ordinarily think about, the Discovery Program is 
able to reorient their consciousness somewhat and 
in a healthy direction. For one thing, asking ques- 


tions routinely out of a book in a setting where many 
people are answering and asking questions can be a 
powerful way to overcome a lifelong tendency to- 
wards secretiveness. Even traumatic areas can be 
discussed calmly, perhaps for the first time, simply 
because the client feels that if a question printed in 
a book asks about a certain subject, then the subject 
must not be so shameful. The fact that the subject 
is not dwelJled on or singled out as something more 
important than other, more normal events also makes 
it seem less shameful. Clients are comforted by this. 
It can even mark the beginning of a breakthrough 
for some of them. 

In addition to helping clients overcome secretive- 
ness, the questions influence clients to turn their 
attention to such subjects as the consequences of their 
actions to themselves and others, the past and the 
future, the rights of others, the relationship between 
wealth and other goals, and the range of possibilities 
available for future action. Criminals tend to avoid 
thinking about such things (Sykes and Matza, 1957; 
Yochelson and Samenow, 1976; Samenow, 1984; 
Glasser, 1975; and Merton, 1968.) 

Discussions during group meetings help clients be 
more assertive around their peers. And, as has been 
pointed out repeatedly in recent years, being asser- 
tive is an alternative to violence, frustration, and 
irrational outbursts of many kinds (Galassi and Gal- 
assi, 1977; Alerti and Emmons, 1970; and Cohen, 
1964). 

The group discussions can also supply useful in- 
formation about the effect of drugs and alcoho! and 
about how to apply for jobs, enroll in schools, budget 
one’s expenditures, make and break off relation- 
ships, raise children, find satisfying ways te fill one’s 
spare time, and so forth. Particularly useful is the 
teaching of a technique of problem-solving by (1) 
identifying the problem; (2) brainstorming for pos- 
sible solutions; (3) asking others for opinions; (4) 
evaluating possible solutions; (5) making a decision; 
and (6) acting on the decision. The questions follow- 
ing stories in the book used for group discussion ac- 
complish in a fairly subtle and effective way the 
teaching of such a problem-solving procedure. Janis 
and Mann (1971) and Rachin (1974) are only three 
out of a host of authors who have described such a 
procedure and recommended its use. Since some of 
the stories present problems requiring ethical deci- 
sions, they might stimulate growth towards an inner 
sense of morality (Kohlberg, 1963). 

Finally, the list of questions guiding the inter- 
views and group discussions helps clients gain per- 
spective on their criminality. Since criminality is 
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treated as one of many possible aspects of life, the 
client comes to recognize that he/she is not first and 
foremost a criminal and that the future holds a wide 
array of possibilities, including many that are more 
exciting and less risky than crime. “War stories” 
about drug use and various other criminal exploits 
do not monopolize the discussions. The adverse ef- 
fects of “labeling” spelled out by Becker (1963) and 
Lemert (1967) are minimized, possibly even re- 
versed, as a result. 


Evidence of Effectiveness 


In addition to the theoretical justifications for the 
program, there are also some promising empirical 
findings. Among inmates at the Hampden County 
Jail, preliminary findings indicate that only 16 per- 
cent (as compared to 42 percent of the general inmate 
population) returned to jail within a year after being 
released. This occurred in spite of the fact that in- 
mates who have participated in the program are 
characterized by caseworkers as “a representative 
cross-section of the inmate population who were rec- 
ommended for the program simply because they 
needed to get into a program.” 

In addition, responses to an attitudinal question- 
naire given during the first and last of each series 
of meetings (held between September 1986 and May 
1987) have been analyzed with the aid of a computer; 
this has revealed some positive shifts in attitude by 
clients. According to this analysis, inmates were more 
likely by the end of the program: 

@ to want to avoid getting involved in burglaries 

and violence 

e to want to spend time on a hobby in the future 

@ to be optimistic about the future. ; 

An analysis of juveniles’ responses showed that, 
by the end of the program, juveniles were more likely: 

e to want to postpone having a first child 

@ to want a job for the satisfaction that work can 

bring 

e@ to want to avoid engaging in burglaries and 

violence. 


Conclusion 


The Discovery Program is a relatively simple way 
to accomplish what has so long been a problem for 
correctional programs: getting volunteers involved 
in a useful treatment program. As opposed to vague 
calls for better “recruitment,” “screening,” “train- 
ing,” “monitoring,” and “program design” that have 
so far tended to characterize discussion of volun- 
teerism, this program spells out everything that is 
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required to organize and supervise a volunteer pro- 
gram. Also, as opposed to programs and ideas un- 
tested in the field of corrections, this program has 
worked successfully with both juvenile and adult of- 
fenders for 5 years in various correctional facilities 
in western Massachusetts. 

Though the popularity of the Discovery Program 
among offenders, volunteers, and staff might be sur- 
prising—even unbelievable—to some readers, it is 
nevertheless true that the program, as practiced and 
organized in western Massachusetts, has so far met 
with overwhelming approval. This is because people 
generally—criminal offenders in particular—seem 
to yearn for an opportunity to talk about their ex- 
periences and opinions with someone who is inter- 
ested in them but does not have official authority 
over them. By asking the right kind of questions 
under the right circumstances, this yearning is ful- 
filled and the clients end up being grateful for having 
been given a chance to gain perspective on their 
lives. The Discovery Program, or a variant, can be 
a useful addition to any correctional agency’s rep- 
ertoire of programming. It is worth considering. 
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The Use of Prison Confinement in the Treatment 
of Drunken Drivers* 


By DANIEL P. LECLAIR, PH.D. 
Director of Research, Massachusetts Department of Correction 


Overview of the Program 

Drinking Driver to Drunken Driver 
Consider two different images of the drinking driver. One may 
imagine the ordinary social drinker who happens to overin- 
dulge, and who, missing a stop sign, is detained by the police, 
thereby getting into trouble. Or imagine the drunken driver, 
one who is habitually drunk, a reeling, stumbling, insensate 
hazard to everyone on the road, including himself. The image 
that one constructs of the driver who drinks has much to do 
with the recommendations for action that one might embrace 

as a means of curtailing drinking drivers. 

—Earnest R. House : 

Evaluating With Validity 
EGINNING IN the late 1970’s, American so- 
ciety witnessed an accelerated public con- 
cern with the problems associated with 
drinking and driving. Indeed, for public health and 
criminal justice agencies the problem has emerged 
as one of the most salient issues of the day. The 
public concern and the subsequent pressure on social 
agencies for action evolved out of a series of events 
through which mutually interacting factors influ- 
enced an escalation process from which a major so- 
cial issue emerged. First, the general public gradually 
became more aware of the frequency and severity of 
victimization caused by the drinking driver—seri- 
ous traffic fatalities, homicides, particularly of young 
children, hit and run accidents, and property de- 
struction. Second, advocacy groups such as Mothers 


*This article is a summary of a lengthy report recently 
completed by the Research Division of the Massachusetts 
Department of Correction: “The Use of Prison Confinement 
for the Treatment of Multiple Drunken Driver Offenders: 
An Evaluation of the Longwood Treatment Center” by D. 
LeClair, L. Felici, and E. Klotzbier, June 1987 (Publication 
number 311). Copies of the full report can be obtained by 
writing to the following address: Research Unit, Massachu- 
setts Department of Correction, 100 Cambridge Street, Bos- 
ton, Massachusetts 02202. 

Earlier versions of this article were presented at the 1987 
Annual Meetings of the Academy of Criminal Justice Sci- 
ences in St. Louis, Missouri, and at the 1988 Annual Meet- 
ings of the Eastern Sociological Society in Philadelphia, 
Pennsylvania. 


Against Drunk Drivers (MADD) began to form, and 
as they became politically sophisticated and artic- 
ulate, their forces further escalated public awareness 
and concern. Third, increasing media coverage of the 
situation further educated the public to the issue and 
further mirrored the resultant public concern. Fi- 
nally, legislative and executive branches of govern- 
ment began to be influenced by the concern and in 
turn felt compelled to react. Thus, the escalation 
process was completed, and a major social issue had 
emerged. 
During the same time period in which the problem 
of drinking and driving was emerging as a major 
social issue, the public image of the drinking driver 
was undergoing a profound transformation. Previ- 
ously, the dominant public image was that of the 
ordinary social-drinking citizen who happened to get 
caught. Perhaps in some instances poor judgment 
rather than bad luck was the believed culprit; per- 
haps in other instances an emerging serious drink- 
ing problem was acknowledged. However, the event 
was rarely viewed as a serious criminal offense, and 
the individual involved was rarely viewed as sig- 
nificantly different from the general population. 
Therefore, the public supported the practice of treat- 
ing the event by moderate legal actions such as su- 
pervised probation and fines. This was a practice 
similar to typical remediations currently practiced 
for other motor vehicle related offenses such as il- 
legal parking, speeding, or running a red light. 
Today, however, the dominant public image of the 
drinking driver has significantly changed. It has been 
transformed into that of a perceived habitual and 
pathological drunk—a chronic alcoholic who is be- 
lieved to be a potential danger to the general public 
and to self. Images of vehicular homicide, hit and 
run accidents, innocent victims, and multiple epi- 
sodes more frequently come to mind. No longer is 
the drinking driver viewed as an ordinary citizen— 
a social drinker. Instead, the image of a drunken 
driver points to a small subset of the population char- 
acterized by a special problem—chronic alcoholism. 
Recommendations for remediation have changed 
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along with the change in the public image. There is 
more apt to be pressure for medical treatment in a 
public health setting and more recently an expec- 
tation for punishment through confinement in a prison 
setting. Thus, the civil delinquent—the drinking 
driver—has been transformed into a patient/crimi- 
nal—the drunken driver. 

With the image transformation completed, it was 
inevitable that current law enforcement, detection 
practices, and current penalties meted out for indi- 
viduals found guilty of drunken driving would be 
judged lenient. Therefore, it would be expected that 
pressures for increased detection, increased cer- 
tainty of punishment, and increased penalties would 
occur. . 


The Massachusetts Response 


In September 1982, the Massachusetts Legisla- 
ture passed an “Act to Increase the Penalties for 
Operating a Motor Vehicle While Under the Influ- 
ence of Intoxicating Liquors.” Though the law pro- 
vided for alcohol education, counseling programs, and 
residential treatment programs in public health set- 
tings, it was most saliently characterized by the pro- 
visions for increased certainty of punishment for 
repeat offenders by mandatory incarceration in county 
correctional facilities. 

The strict enforcement of the Massachusetts law 
resulted in a dramatic increase in Operating Under 
the Influence (O.U.I.) commitments to county cor- 
rectional facilities, so much so that approximately 
25 percent of all county commitments are O.U.I. of- 
fenders. This increase led to significant changes in 
the demographic characteristics of the’ county insti- 
tutions, which had serious budgeting, programming, 
and planning implications for these facilities. 

First and foremost, the increase in commitments 
for driving under the influence greatly worsened an 
already severely overcrowded county correctional 
system. For example, from 1981, a year prior to the 
new law, to 1983, a year after the law, the number 
of total county commitments rose from 6,246 to 9,627, 
an increase of over 50 percent. In addition to con- 
tributing to the further overcrowding of prisons, these 
new commitments represented a new type of county 
inmate, thus bringing forward programmatic impli- 
cations. That is, commitments for driving under the 
influence shared a set of demographic characteristics 
in contrast to the heretoforé typical county inmate. 
Research by Williams (1984) pointed out that of- 
fenders committed for driving under the influence 
were older, more educated, raore likely to be married, 
and received shorter senterices compared to the re- 


mainder of the county commitments. Further re- 
search by Moore (1985) revealed that county 
correctional officials reported that the O.U.I. of- 
fender was generally a chronic alcohol abuser with 
a non-criminal background. Where long criminal 
records did occur, they were for alcohol-related of- 
fenses. These important changes in demographic 
characteristics brought serious planning and pro- 
grammatic implications to the county correctional 
system. Yet program development was almost to- 
tally constrained by the overcrowded conditions, the 
serious lack of financial resources, and the particular 
nature of the relatively short O.U.I. sentence. In fact, 
research by Moore (1985) pointed out that most coun- 
ties offered limited programming for the O.U.L. of- 
fender. Under these circumstances, it became evident 
that the county system of incarcerating O.U_I. of- 
fenders typically served only the custodial and thus 
punitive function, while in many cases the treatment 
or rehabilitation function was not being met. 

To deal with this situation, the Sentencing and 
Corrections Committee of the Governor’s Anti-Crime 
Council reviewed ways to accommodate the law 
without incurring a consequent crippling of the county 
correctional system and without precluding the pos- 
sibility of treatment and rehabilitation. In May 1983, 
the committee issued its “Preliminary Report on 
Prison Overcrowding,” and in this report recom- 
mended the establishment of three 100-bed state- 
wide facilities to house offenders sentenced under 
the “drunk driving” legislation. The committee spe- 
cifically stated that facilities were designed to serve 
two primary functions: first, to help relieve over- 
crowding in the county houses of correction; and sec- 
ond, to provide offenders of the law with appropriate 
counseling and treatment services. All residents of 
the facilities would be transfers from the county houses 
of correction where they had begun serving their 
sentences. The specific treatment program was to 
include individual and group counseling, closely su- 
pervised outdoor recreation, and participation in in- 
house and community-based work-release programs. 

The Longwood Treatment Center located in Bos- 
ton was the first of the proposed centers to open. At 
the outset, a stated objective was to develop in con- 
junction with the Department of Correction Re- 
search Division a program evaluation model to 
determine the effectiveness of alcohol treatment and 
education at the Longwood Treatment Center. 


Purpose of the Program Evaluation 
The present evaluation of the Longwood Treat- 
ment Center represents a formal examination of the 
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program itself—its conception, the population it 
serves, its current functioning, its financial costs, 
and its societal impact. The formal method to be used 
for this examination is the Program Evaluation Model. 
In general, the ultimate purpose of a program eval- 
uation is to provide feedback within a social system. 
Once a program such as the Longwood Treatment 
Center has been developed and begun, it takes on a 
life of its own. It is only through formal and informal 
feedback that we are able to assess what this new 
life is. In general, program evaluations provide for- 
mal feedback through a multiplicity of tasks. Such 
tasks include techniques for a determination of 
whether proposed human intervention strategy is 
implemented and conducted as planned, whether it 
reaches the target population as specified, and 
whether the service actually achieves its intended 
goal as stated. In the accomplishment of these tasks, 
the evaluators are providing feedback material to a 
variety of interested parties—program managers, 
program planners, program funding sources, legis- 
lators, and the general interested public. In turn, the 
interested parties can use the feedback material for 
a variety of purposes. Feedback material may be 
used to improve program effectiveness, to assist pro- 
gram managers in making future program level de- 
cisions, and to provide program accountability to the 
public and to funding sources. Additionally, feedback 
material may be used to determine whether the pro- 
gram should be continued and/or expanded or rep- 
licated in other settings. 


Research Questions 


Specific research questions have been developed 
to give structure and direction to the evaluation pro- 
cess as well as to ensure that the essential compo- 
nents of the program are adequately covered. The 
research questions serve to define boundaries for the 
data collecting efforts thus avoiding the dilemma of 
amassing more data than can be coherently ana- 
lyzed. These research questions are: 


1. Is the program being implemented as planned? 

2. Has the program been directed at the appro- 
priate and specified target population? 

3. Is the program effective in achieving its in- 
tended goals and objectives? 

4. Is the program able to achieve its goals and 
objectives at a reasonable cost? 


Sources of Data and Methods of Data 
Collection 


The formulated research questions were used to 
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define basic data needs and help identify the sources 
for those data needs. In generating data, the program 
evaluation employed both quantitative and quali- 
tative methods of data collection. However, because 
of the exploratory nature of the research, qualitative 
methods predominated. For example, the collection 
of client demographics and prior criminal history 
records yielded quantitative data whereas qualita- 
tive data were secured through observations and in 
formal interviews. The principal categories of data 
collection included observation, description, inter- 
viewing, examination of program records, exami- 
nation of demographic and criminal history records, 
and generation of outcome records. Presented below 
is an outline of the overall data needs and an indi- 
cation of the methods of data generation. 


1. Detailed Description of Program Develop- 
ment 

2. Documentation of Program Structures, Op- 
erations, Services, and the Flow of Clients 

3. Observations of the Program in Operation 

4. Structured Interviews 

5. Background Information on Client Partici- 

pants Derived from Department of Correction 

Computerized Data Base System 

Cost Analysis 

Outcome Measures. 


Program Model 


The Longwood Treatment Center is a 125-bed cor- 
rectional facility located in a residential neighbor- 
hood in the city of Boston. It is staffed by uniformed 
correction officers 24 hours per day. The facility ser- 
vices convicted offenders of the state’s “Drunk Driv- 
ing Law.” While the Department of Correction 
maintains responsibility for management, opera- 
tion, classification, and security, the principal treat- 
ment component of the program was contracted out 
to a group of alcoholism treatment professionals, Valle 
Associates. 

Although the Longwood program is predicated upon 
the concept of treatment for alcoholism, it is impor- 
tant to stress that the facility is secure, and therefore 
the paramount objective of the Department of Cor- 
rection at the facility is the detention of multiple 
drunk driver offenders. The secondary objective is 
the treatment of alcoholism, which includes the goals 
of preventing future drunk driving behavior and 
achieving eventual sobriety for the offenders. 

The treatment component of the program is based 
on the philosophy that “alcoholism is a complex, multi- 
dimensional illness that must be understood in the 
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context of an individual’s drinking history, person- 
ality, environment, and skill level.” To that end, the 
treatment program is directed toward: 

1. An initial assessment of the offender’s alcohol 
problem; 

2. The development of individual treatment plans 
including alcohol education classes, individ- 
ual and group counseling, and participation 
in in-house and community based programs; 

3. Counseling to the offender’s family members 
where appropriate; 

4. Work release and community-based programs 
for eligible residents; ard 

5. Particular emphasis on assisting offenders with 
previous treatment exposure. 


The above objectives at Longwood are achieved 
through a combined process of alcohol assessment, 
education, and treatment. The assessment process 
includes standardized resident inventories, struc- 
tured interviews with the offender, and utilization 
of an on-line computer to calculate scores from tests 
designed to measure alcohol/drug variables, psycho- 
social data, skill level, and the offender’s behavioral 
characteristics. 

The aim of education and treatment at Longweed 
is to: 1) impart information about alcohol; 2) assist 
offenders in recognizing the impact of alcohol in their 
lives, specifically in reference,to drinking and driv- 
ing and its effect on society; 3) assist residents in 
developing constructive alternatives to drunk driv- 
ing and other self-defeating behavioral patterns; and 
4) help residents assume responsibility for their ac- 
tions. 


Research Findings 


In general, we considered the research findings to 
be very positive in their reflection on program de- 
velopment, implementation, operation, and impact. 
Five general conclusions are proffered. First, re- 
search revealed that the program was implemented 
as planned. While it is true that a series of internal 
and external pressures impacted the process of im- 
plementation and subsequently led to some pro- 
grammatic and operational adjustments, the overall 
intended program structure and context was achieved. 

Secondly, the research determined that the pro- 
gram serves the originally iritended target popula- 
tion. This was achieved from the existence of a variety 
of constraints that emerged in the complex process 
involved in the selection of clients for the program. 
Offenders in the program, for example, typically ex- 
hibit a prior history of serious and multiple drunk 
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driving offenses. Their histories of prior alcohol 
treatment revealed multiple contacts with detoxifi- 
cation and alcohol abuse awareness educational pro- 
grams such as privately and publicly operated 
programs in mental health and public health agen- 
cies. The offenders were neither new to the courts 
nor new to the public and private alcohol treatment 
professionals. In short, prior histories of treatment 
and treatment failures were evident for the popu- 
lation as a whole. 

Thirdly, the results of formal and informal eval- 
uation techniques revealed a smoothly run profes- 
sional program. Custodial staff, treatment staff, and 
management staff joined cooperatively in imple- 
menting and operating a unique program for the 
Department of Correction. The program involved a 
client population and a method of treatment here- 
tofore not experienced by the staff. By the same to- 
ken, program participants appeared cooperative, 
orderly, and in most cases sincere in their approach 
to participating in the alcohol treatment programs 
offered by the center. This observation is made by 
comparing Longwood to other residential treatment 
programs and institutions administered by the De- 
partment of Correction. Relatively few residents were 
dropped from the program and returned to higher 
security institutions. Few disciplinary reports and 
incident reports were recorded. The escape rate was 
extremely low, less than 1 percent of the population 
at risk and better characterized as “walkaways” than 
as escapes. Additionally, the general institutional 
climate was consistently found to be a positive one. 

Fourthly, evaluation techniques led researchers 
to conclude that the program is performing what 
appears to be quality treatment. A combination of 
influences from the treatment methods employed by 
Alcoholics Anonymous and Reality Therapy partic- 
ularly utilized in group settings best characterize 
this process. The use of an outside contracted treat- 
ment vendor, up-to-date educational materials, and 
the creative employment use of recovering alcoholics 
as counseling staff are examples of efforts under- 
taken to provide quality treatment. 

Finally, preliminary outcome measures have re- 
vealed that relatively few individuals completing the 
Longwood Treatment Program and subsequently re- 
leased to the streets on a parole or a discharge are 
rearrested and returned to prison within 1 year of 
release. Our research has shown that 8 percent of 
the Longwood program completers were returned to 
prison within 1 year of program release. This com- 
pares to a department-wide recidivism rate of 25 
percent and to a rate of 14 percent for other low 
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security institutions similar to the Longwood pro- 
gram. 


Salient Issues and Recommendations 


The generally positive findings documented 
through the research effort should not obscure the 
fact that the research also identified program areas 
in need of attention. While many program changes 
have been realized and themes strengthened the 
Longwood program, there remain a number of areas 
that need attention. First, the research revealed that 
the weakest feature at the facility was the aftercare 
component. This was true despite the fact the staff 
at Longwood felt the aftercare component to be one 
of the most vital program features. 

This weakness may be traced to the unique nature 
of the Longwood program as a correctional institu- 
tional. Unlike other alcoholism treatment facilities, 
once an inmate in a correctional facility is released, 
his or her commitment to the institution and its staff 
expires. Hence, the concept of aftercare in correc- 
tions inevitably has inherent difficulties, foremost 
among which is the conflict between release and af- 
tercare. This is best illustrated by the fact that for 
the majority of Longwood releases who are placed 
on probation and or parole, a self report of post-re- 
lease drinking could result in a technical violation 
of both their aftercare contract and probation/parole. 

A second focal issue concerns the role of security 
staff at Longwood. The Longwood security staff is 
comprised of 15 correction officers, 4 sergeants, and 
1 lieutenant for a total of 20 security staff members. 
Considering the nature of the facility, this large a 
security staff may be unnecessary. However, the 
presence of such a large security staff coupled with 
frequent counts may account for the fact that the 
escape rate at Longwood was extremely low, less 
than 1 percent of the population at risk and better 
characterized as “walkaways” than as escapes. 

Still, when asked by researchers to describe a typ- 
ical resident at Longwood, nearly the entire staff 
likened them to “the person next door.” The admin- 
istration claimed that the typical resident was more 
like a patient than an inmate, non-confrontational 
and easy to manage. The DOC counselors claimed 
that the residents were abusive only in terms of t aeir 
drinking, and the correction officers (COs) them- 
selves asserted that they were non-violent, non-as- 
saultive, friendly, and easy to manage. Further, many 
residents complained that the security staff mem- 
bers forget where they are and treat the residents 
like children or “like inmates at Walpole.” The res- 
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idents claimed that there are too many “petty” rules, 
the rules are inconsistent, and there are too many 
counts. 

In fact, it was the opinion of the research team 


- that many of these complaints are justified. There 


are 36 counts conducted by security staff per day, 7 
of which are major counts. During the seven major 
counts, all residents return to their rooms. During 
other counts, lectures, group therapy sessions, and 
other activities are interrupted. Thus, either the 
counseling activities are scheduled according to the 
time limits placed upon them by the major counts, 
or activities are interrupted by COs. Researchers 
frequently observed both lectures and highly per- 
sonal and confidential group therapy sessions inter- 
rupted for resident counts. 

The third focal issue concerned the voles of DOC 
and Valle counselors at Longwood. Specifically, two 
issues were raised in reference to the counselors’ role 
at the facility. The first concerned the lack of ade- 
quate one-on-one counseling, and the second con- 
cerned the role that DOC counselors play at Longwood. 

From the perspective of the residents interviewed, 
weekly one-on-one counseling is needed. From the 
perspective of the Valle staff, each counselor’s case- 
load is too large and there is not enough time to 
administer adequate one-on-one counseling. From 
the perspective of the DOC counselors, the caseloads 
are too shuffled and there is not enough time to meet 
with each resident on a regular basis. 

Although Longwood engages all residents in group 
therapy, there are no regularly scheduled one-on- 
one counseling sessions between counselors and res- 
idents. Staff people at Longwood question the extent 
to which individual treatment plans tailored to the 
particular needs of each resident can be developed 
and complied with without meeting clients individ- 
ually on a regularly scheduled basis. 

The second issue raised in reference to counselors 
concerned the responsibilities of the DOC counselors. 
It is unclear, many staff members commented, 
whether the DOC counselors are strictly case man- 
agers or serve a therapeutic function as well. 

From the perspective of the DOC Director of 
Treatment at Longwood, the DOC counselors are more 
than case managers and do indeed aid in the treat- 
ment of the residents by meeting with them to dis- 
cuss such things as legal issues. However, the DOC 
counselors themselves continually expressed uncer- 
tainty about the nature of their own positions. They 
commented that before the facility attained full ca- 
pacity, they were much more involved in actual ther- 
apy, meeting with their caseloads regularly, and 
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meeting each resident’s respective Valle counselor 
in weekly case conferences. 

As the population at the facility increased, the 
responsibility for processing residents’ paperwork was 
assigned a higher priority than was meeting with 
the residents on a regular basis. In fact, when the 
research team completed the period of observation 
at Longwood in October 1986,:the DOC counselors 
were meeting with their caseloads in brief sessions 
once per week. 

Despite the lack of research: evidence to support 
individual over group therapy in the treatment of 
alcoholism, the availability of additional individual 
counseling is desirable for three reasons. First, the 
Longwood residents themselves expressed a desire 
for it. Second, Longwood staff members also stated 
they would like to have conducted individual coun- 
seling. Third, it would strengthen a comprehensive 
treatment approach which research on alcohol treat- 
ment effectiveness has shown to be most promising. 

In order to conduct one-on-one counseling sessions 
with each program participant, -more counseling staff 
members, both DOC and Valle, need to be assigned 
to this task. Rather than adding staff per se, how- 
ever, it is suggested that there be a reassignment of 
some security staff to ensure some of the correctional 
counselors’ functions. The Longwood administration 
should devise a plan by which the two staffs could 
merge, then proceed to divide responsibilities among 
the larger “correctional counseling” staff. 

In summary, we are suggesting a possible model 
whereby a merger of the security staff with the DOC 
counselors could be achieved. This would work to- 
wards enabling security personnel a more direct role 
in case management and other administrative du- 
ties, while adding to the DOC counseling staff, freeing 
the DOC counselors from their primary responsibil- 
ity for resident paperwork and enabling them more 
involvement with residents in the delivery of coun- 
seling services. Thus, three of the predominant areas 
of contention at Longwood could be addressed in one 
organizational restructuring. Security staff would 
assume less of a police function, DOC counseling 
staff would be more involved in direct care, and the 
aftercare component (including pre-aftercare) would 
be assigned a higher priority. 

A fourth issue focused on cost-savings measures 


which could have the effect of reducing average per 
inmate costs. One important measure is a reexam- 
ination of the current rental agreement. It is rec- 
ommended that a less costly rental district be sought 
or the purchase of a building be considered. A second 
cost-saving measure could be a reexamination of the 
need to contract out for alcoholism treatment ser- 
vices. Now that the facility has been operational for 
over 2 years, it may be possible to assign to DOC 
counselors the responsibility of providing alcohol 
treatment counseling. 

A final issue focused on the future measurement 
of post-program outcomes and recidivism. It was not 
the purpose of the present study to systematically 
examine post-Longwood outcomes in terms of rear- 
rest, drinking behavior, and recidivism. However, 
we did present some preliminary results that may 
be useful for illustrative purposes. ; 

The present study has clearly estabiished the fea- 
sibility of and need for an outcome evaluation of the 
Longwood Treatment Center. Now that the viability 
of the program concept has been established, it is 
time to systematically measure post-program out- 
comes and access these outcomes against some com- 
parison groups. The types of outcomes to be examined 
include post-release drinking behavior, rearrest 
(O.U.I. and non-O.U.I.), recidivism, alcchol counsel- 
ing participation, and social adjustment (e.g., em- 
ployment status). Appropriate comparison groups 
might be county-O.U_I. inmates and/or repeat 0.U_I. 
offenders incarcerated in similar facilities such as 
the Western Massachusetts Correctional Alcohol 
Center (where the DOC Research Division is under- 
taking a post-program outcome study). Such a study 
could be conducted over a longer post-release fol- 
lowup period and would have the advantage of pro- 
viding more valid and reliable statistics than those 
obtained through the aftercare process. 
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Society and Lifestyle Criminality 


By GLENN D. WALTERS AND THOMAS W. WHITE* 


| MIDDLE-AGED woman on her way home from 
work is assaulted by a young criminal who 
knocks her to the ground and steals her purse. 
The woman spends several days in the hospital be- 
cause her arm is broken during the attack. Unfor- 
tunately, her medical insurance will cover only a 
small portion of the bill, and she has lost her job at 
a local supermarket because her injury will require 
several months to heal. The young offender, on the 
other hand, receives minor scrapes and bruises in 
his struggle with the arresting police officer, but all 
of his medical needs are taken care of, free of charge, 
compliments of the local county jail. To add insult 
to injury, the woman cannot even recover her purse 
from the police station because it is being held as 
evidence. 

Our young criminal is arrested, convicted, and 
sentenced to 6 months in the county jail. Four months 
later he is back out on the streets, ready to prey on 
other unsuspecting citizens. The middle-aged woman, 
however, is still looking for a job that pays as well 
as the head cashier’s position she held at the super- 
market. Although her arm has healed, it continues 
to cause her pain and discomfort. In addition, she 
has trouble sleeping at night and walks in fear of 
running into the young thug who assaulted her 4 
months earlier. 

In reviewing this unfortunate, but all too realistic, 
vignette! we have to ask ourselves, who is more likely 
to suffer negative long-term consequences as a result 
of this incident? Although our young convict has 
spent 4 months in jail, this is his third confinement, 
and while he would rather be in the community, for 
him going to jail or prison has all the aversion of a 
high school reunion. In prison he reminisces with 
old friends and makes new criminal contacts. Fur- 
thermore all of his basic needs (for shelter, nourish- 
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ment, and medical care) are taken care of, whether 
or not he works. Unfortunately, the reality is that 
prison, for most criminals, is not very aversive and 
typically does not deter such individuals from future 
criminal involvement. It is our contention that very 
little will be accomplished towards the goal of solv- 
ing the problem of crime in America until we attack 
crime at its root, namely by focusing on the crimi- 
nologic beliefs of the average offender. It needs to be 
realized that criminals will not change unless they 
see a need for such change and that they will not 
see a need until their current way of life is no longer 
rewarding. 

As our vignette clearly illustrates, crime not only 
costs society billions of dollars per annum (Jamieson 
and Flanagan, 1987) but also creates incalculable 
misery and suffering in those thousands of individ- 
uals victimized each year by criminals. Research 
suggests that the majority of crimes committed in 
America are perpetrated by a very small portion of 
the overall population (Wolfgang, Figlio, and Sellin, 
1972). We refer to this group of individuals as life- 
style criminals (Walters and White, 1987a, 1987b). 
While we view the criminal, not society, as being 
responsible for crime, we also believe that society 
can influence the expression of criminality in its cit- 
izenry. Four topics which address this general issue 
will be discussed: restitution, corrections which teach 
responsibility, relevant job skills, and community 
followup. It should be noted, however, that our list 
of topics is not meant to be exhaustive but merely 
representative of the type of strategies we believe 
could facilitate the change process in many criminal 
offenders. 


Restitution 


It has become increasingly more common in recent 
years for judges to order defendants to pay restitu- 
tion (Lampe, 1985). While traditionally this has been 
restricted to such items as community service, court 
costs, and medical expenses, restitution could be ex- 
panded to cover lost productivity and the emotional 
suffering experienced by victims and their families. 


1Readers who view this vignette as unrealistic or atypical are referred to a com- 
pilation of news stories published as a brief article in Reader’s Digest (1987). 
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In cases where confinement is mandated, a mini- 
mum term of incarceration might be established so 
that wealthy criminals could not simply buy their 
way out of prison. In order to assure equity even 
further, we could make it mandatory that a sub- 
stantial portion of the restitution paid by an incar- 
cerated offender come from money earned during 
one’s period of confinement. Using this approach, the 
offender would remain in aaa until restitution was 
paid in full. 

The philosophy behind seilietia is twofold. First, 
it provides some relief for victims, the courts, and 
society. Therefore, while we may never be able to 
eradicate the pain and anguish suffered by the woman 
in our vignette, restitution would have been helpful 
in terms of her medical bills and the cost of mental 
health treatment, should this he deemed necessary. 
Although we want to avoid a situation whereby it 
pays to be the victim of-crime, this does not mean 
we have to overlook opportunities wherein the vic- 
tims of crime (along with their families) are fairly 
and meaningfully compensated for their losses. 

The second function of restitution is to make crime 
less inviting to the criminal. This is particularly im- 
portant if we are working with youthful offenders 
who characteristically view crime as fun and excit- 
ing. Too often crime provides the criminal with a 
monetary as well as psychological payoff. If we can 
establish a situation whereby the offender must pay 
for his transgressions—first, by serving time in prison, 
and second, by making release contingent on paying 
restitution—then we have a situation wherein crime 
is not only less profitable but also much less inviting 
to the lifestyle criminal. 


Corrections which Teach Responsibility 


Building a sense of responsibility in an individual 
who has lived irresponsibly all his life is difficult 
enough; trying to do so in the traditional correctional 
setting is all but impossible. Prison and responsi- 
bility appear almost antithetical to each other. The 
prison inmate is told when to get up in the morning, 
what he will eat, where he must work, and when he 
will go to bed at night. Furthermore, he is provided 
with a variety of privileges (movies, TV, books, rec- 
reation leagues) free of charge. Such a system not 
only fosters dependency, but also fails to teach of- 
fenders how to live responsibly in the community. 

Rather than indiscriminately dispensing a wide 
range of benefits to inmates in the name of human- 
itarian care, we could make the granting of non- 
essential living conditions and other privileges con- 
tingent upon certain responsibility-engendering be- 


haviors. This might entail setting up a monetary 
system within the prison whereby an inmate is paid 
reasonably well for the work he does, but must pur- 
chase non-essential food items, educational pro- 
grams, movies, stamps and envelopes, medical 
attention, and use of recreational facilities. If he de- 
cides not to work for these privileges, then he should 
be placed in general living quarters (with other of- 
fenders who choose not to work) and receive basic, 
essential care but none of the benefits to which work- 
ing inmates are entitled. Further, if restitution were 
to be linked to release, refusing to work would in 
essence be the offender’s choice to remain in prison. 
However, if he chooses to work, the inmate must then 
decide whether to spend his income on restitution 
and release or on creature comforts and a more lengthy 
incarceration. 

It needs to be kept in mind that forcing the of- 
fender to make decisions about his life is not puni- 
tive, but realistic, for they are the type of choices 
responsible individuals make every day. Hopefully, 
if the youthful offender in our vignette comes to re- 
alize that he must work to obtain anything other 
than essential care, he may choose to stay in the 
community and work rather than come to prison and 
work. On the other hand, if he chooses to remain in 
prison, then at least he will be in an environment 
where he has little opportunity to prey on honest 
citizens. Until the lifestyle criminal develops a greater 
sense of accountability and personal responsibility, 
there is very little chance that he will be able to 
function crime-free in the community. 

The lack of responsibility which is part of the stan- 
dard prison routine seems to promote dependency in 
that the inmate is deprived of sufficient opportunity 
to exert meaningful control over his environment 
(which is understandable given the predatory back- 
grounds of many of these individuals). Furthermore, 
in our efforts to be humane, we have provided in- 


mates with high levels of care but failed tomake the . 


granting of non-essential privileges contingent on 
the offender engaging in more responsible behavior. 
The combination of these two factors, although quite 
unintended, is the creation of a highly dependent, 
irresponsible group of individuals who when re- 
leased from confinement are like small children set 
loose in a candy store. In order to significantly reduce 
crime, we must teach the criminal and pre-criminal 
how to live responsibly within a correctional facility 
before they can be expected to do so in the commu- 
nity. Although it may be unrealistic to implement a 
correctional program of responsibility in a peniten- 
tiary, it could be mad_ part of the programming of 
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lower security institutions, particularly ones which 
house youthful offenders. 


Relevant Job Skills 


In addition to paying inmates for their work, we 
believe they should be taught relevant job skills, 
something they can use to make a living upon their 
release from prison. Too often offenders are taught 
skills which are irrelevant or which have very little 
applicability to jobs commonly found in the com- 
munity. There are, for instance, few jobs in the com- 
munity for someone whose primary work experience 
has been with manually oriented, piece work on some 
labor intensive production line. Welding, small en- 
gine repair, and trade occupations are other popular 
skills taught in many prisons, but as with the labor 
intensive manufacturing techniques the offender will 
have little opportunity to apply these skills to a job 
on the streets. If the job skills are relevant, then the 
requirements for licensure or journeyman status may 
be prohibitive. Such a state of affairs suggests that 
one issue which needs to be addressed by correctional 
administrators is the relevance of current work 
training programs. 

It is our recommendation that correctional offi- 
cials investigate the possibility of inviting major 
companies and corporations inside their prisons. Au- 
tomotive manufacturers, government subcontrac- 
tors, and the general products divisions of many 
corporations may be very interested in building fac- 
tories inside some correctional facilities. As with the 


‘ responsibility approach to corrections, we would need 


to focus on medium and minimum security facilities 
(at least initially) so as not to interfere with the 
security and orderly running of the institution. How- 
ever, attempts should be made to apply this model 
as widely as possible since everyone involved can 
benefit. The inmate would be learning relevant job 
skills while being paid reasonably well for his efforts, 
the companies would be assured a steady supply of 
workers with the possibility of a reduced cost of pro- 
duction, and institutional staff would know that the 
inmates under their supervision were busy learning 
relevant job skills. Furthermore, the cost of construc- 
tion, maintenance, and worker training would be 
paid by private industry rather than by taxpayers. 
Clearly, these ideas would involve the cooperation 
of many conflicting groups, to include management, 
unions, and prison officials. However, our only other 
option is to continue to rely on an approach which 
up to this point has yielded very few positive results. 
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Community Followup 


The lifestyle criminal functions best under highly 
structured conditions. Unfortunately, most parole and 
probation officers do not have the time to provide 
the offenders on their caseloads with a proper degree 
of structure, direction, and supervision. We need to 
provide these overworked individuals with greater 
assistance in their efforts to meaningfully supervise 
criminal offenders. There are resources available in 
most communities (mental health, legal, occupa- 
tional) which can be organized and directed towards 
helping parole and probation officers manage the 
offenders on their caseloads. 

Returning once again to our vignette, even if the 
young criminal in our story starts to change his 
thinking, learns relevant job skills, and acts more 
responsibly, he will still require a great deal of sup- 
port once he is released from confinement. Experi- 
ence suggests that upon release offenders typically 
return to their old neighborhoods: where they find 
the same troublemaking friends they associated with 
prior to going to jail. We therefore need to provide 
an optimal level of structure and direction so that 
the young offender in our vignette can solidify the 
gains he hopefully made while incarcerated. Al- 
though a formal system of community followup will 
not prevent an unchanged criminal from recidivat- 
ing, it may assist offenders who have started making 
changes in their thinking (but still requiic outside 
support) to function independently in the commu- 
nity. 


Conclusion 


If the sole purpose of the criminal justice system 
is to incapacitate law-breaking individuals, then we 
have been fairly successful in our efforts. Society is 
locking up an ever increasing number of offenders 
(Jamieson and Flanagan, 1987), and very few of these 
individuals escape from custody (and those who do 
escape are usually apprehended shortly after ab- 
sconding). If, on the other hand, we consider pre- 
vention to be an important goal of the criminal justice 
system then our success is hollow. As a matter of 
fact, in some ways we have inadvertently taken sev- 
erai giant steps backward by providing support to 
the criminal’s general attitude of irresponsibility. 
This is a situation which may seem unsolvable in 
the short run, but which holds devastating conse- 
quences for both the criminal and society in the long 
run. 
Before the reader accuses us of taking an Orwel- 
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lian approach to the question of crime, let’s remind 
ourselves of the pain and suffering caused by the 
average lifestyle criminal. In reviewing the records 
of over 500 lifestyle criminals, we found that the 
average offender had been arrested 12 times previ- 
ously (Walters and White, 1987a). If we take into 
account Petersilia et al.’s (1978) observation that 
career criminals commit as many as 10 felonies per 
arrest, we estimate that these 516 individuals were 
responsible for approximately 63,000 serious crimes. 
When we multiply this figure by the pain and deg- 
radation experienced by the woman in our vignette 
we begin to see how serious a problem this really is. 
Our ideas seem neither punitive nor unrealistic in 
view of the cost of not implementing such an ap- 
proach. After all, in the spirit of personal responsi- 
bility the offender is still being given a choice, 
something he rarely affords the victims of his crimes. 

Although many of the ideas presented in this ar- 
ticle are basic and overly simplified (some might 
even say naive) in nature, it is important to keep in 
mind that complexity without organization or veri- 
fication is little more than intellectualized confusion. 
In our concerns for accountability and personal re- 


sponsibility, we are recommending that offenders 
learn certain prosocial behaviors as a pre-condition 
for release. We therefore need to examine the fea- 
sibility of these ideas in isolation before attempting 
to integrate them into a more generalized policy. 
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Juvenile Justice Philosophy and the Demise of 
Parens Patriae 


By RALPH A. WEISHEIT, PH.D., AND DIANE M. ALEXANDER* 


Introduction 


HE CORNERSTONE of juvenile justice philos- 

ophy in America has been the principle of 

parens patriae. Under this principle, the state 
was to act in loco parentis or as a substitute parent 
to the child. The concept is English in origin and 
was developed specifically to allow the state to in- 
tervene in behalf of dependent children, usually those 
with money. It was not originally applied to delin- 
quent children, and thus the concept of rehabilita- 
tion was not regarded as relevant (Curtis, 1976:899): 


The motivating reason to apply the parens patriae theory was 
the need to support and to care for children, not to reform or 
rehabilitate them. The chancery courts, in applying and de- 
veloping the theory, did not have to grapple with the problems 
of deviant conduct. The theory was conceived to aid the chil- 
dren who stood as a source of hope for the kingdom, not as a 
threat to its stability. 


Although the principle of parens patriae has been 
traced to English law, the legal justification for ap- 
plying this principle to delinquents in the United 
States was first spelled out in the 1838 case of Ex 
parte Crouse (Curtis, 197&; Rendleman, 1971; 
Schlossman, 1977). In this case, Mary Ann Crouse 
was committed to the Philadelphia House of Refuge 
by her mother for being incorrigible. Her father op- 
posed the incarceration and argued that since she 
had been incarcerated without a jury trial the state’s 
actions were unconstitutional. The court denied the 
father’s petition, noting that: “The House of Refuge 
is not a prison, but a school where reformation and 
not punishment is the end” (cited in Pisciotta, 
1982:411). 

While the idea of parens patriae is familiar to most, 
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the kinds of responses which constitute parens pa- 
triae are more ambiguous. For some, the term has 
been treated as synonymous with rehabilitation and 
has been contrasted with.a desire for punishment 
(Cullen, Golden, and Cullen, 1983). There is nothing 
inherent in the idea of parens patriae, however, which 
requires that it be tied directly to rehabilitation or 
which precludes punishment. There are several ways 
in which punishment is consistent with parens pa- 
triae. First, it is possible to believe that punishment 
is the best way to rehabilitate and reform youth, as 
can be seen in such approaches as “reality therapy” 
(Glasser, 1965). Second, punishment may be admin- 
istered “for the child’s own good” without any nec- 
essary direct link to rehabilitation. In the case of 
Schall v. Martin (1984), for example, the Supreme 
Court held that preventive detention of juveniles was 
consistent with the principle of parens patriae even 
though there was no intention to provide treatment 
or rehabilitation. Protecting the community and pro- 
tecting the child from his or her own misbehavior 
were deemed legitimate objectives of parens patriae 
(1984:2410): 


Children, by definition, are not assumed to have the capacity 
to take care of themselves. They are assumed to be subject to 
the control of their parents, and if parental control falters, the 
State must play its part as parens patriae . . . In this respect, 
the juvenile’s liberty interest may, in appropriate circum- 
stances, be subordinated to the State’s “parens partiae interest 
in preserving and promoting the welfare of the child.” 


Understanding of parens patriae can be clouded 
by equating it with rehabilitation since the “fit” of 
these two ideas is imperfect at best. Thus, it has led 
liberals to be shocked and dismayed at the harsh 
treatment some juveniles have received in the hands 
of the court (e.g., Kittrie, 1971; Platt, 1969; Schur, 
1973). At the same time, conservatives and the pub- 
lic have been equally dismayed at the lenient treat- 
ment afforded some juveniles (see Cullen and Gilbert, 
1982; Cullen, Golden, and Cullen, 1983). Some have 
argued that although the language used in the han- 
dling of juveniles periodically shifts between treat- 
ment and punishment, the actual manner in which 
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juveniles are handled has changed little since the 
origins of the juvenile court (Miller, 1979). Further, 
what changes have been introduced have not been 
the result of changing philosophies of those respon- 
sible for juvenile offenders, but in the Supreme Court’s 
changing applications of the Constitution to juvenile 
cases. 

These apparent contradictioris in the treatment of 
juveniles in the justice system make sense when the 
term parens patriae is equated with the idea of pa- 
ternalism rather than rehabilitation. Paternalism 
implies no firm commitment to rehabilitation but 
suggests a general attitude of protectiveness from 
which either gentle or harsh treatment might be 
justified. At a policy level, paternalism implies broad 
discretion for the courts to deal with juvenile of- 
fenders as the court deems best,. with kindness being 
shown to the deserving (i.e., compliant) and harsh 
treatment for the recalcitrant. It also implies a will- 
ingness to intervene in the lives of juveniles to pre- 
vent more serious misbehaviors in the future. 

The manner in which paternalism operates, and 
the distinction between paternalism and rehabili- 
tation, can be shown with examples from outside of 
the juvenile justice system. For example, under early 
paternalistic laws, female offenders were “protected” 
by giving them indeterminate prison sentences which 
were frequently longer than the fixed sentences given 
men for the same offense (Rafter, 1985; Moulds, 1978; 
Temin, 1973). Further, this discrepancy is particu- 
larly marked for status offenses in which the court 
has had the greatest discretion (Anderson, 1976; 
Chesney-Lind, 1973; 1979; 1988). It has also been 
argued that under paternalism, the ultimate result 
of state intervention has not been independence, as 
rehabilitation implies, but foreed dependence (Lia- 
zos, 1974). Thus, the relationship between rehabil- 
itation and parens patriae has not been clear. 

These apparent contradictioris in the treatment of 
juveniles in the justice system’ make it difficult to 
talk about the “philosophy of the juvenile” court as 
a single widely agreed upon idea. Understanding 
how parens patriae works is further complicated by 
the fact that in the 1980’s there have been a number 
of changes in the formal response to juvenile offend- 
ers. Some argue that these changes are so sweeping 
that they may threaten the very existence of the 
juvenile court (McNally, 1983; 1984; Sanborn, 1982). 


The Changing Nature of Parens Patriae 


In recent years, concern about the problem of crime 
and frustration over the seeming ineffectiveness of 
efforts to treat offenders has led to a tougher stance 


toward criminals. Longer prison sentences are being 
imposed, the death penalty has been resurrected, 
and more restrictive community-based sentencing 
has been implemented. Further, the rationale for 
sentencing has shifted from rehabilitation to just 
deserts. This changing sentiment regarding adult 
offenders has also influenced the response to juve- 
niles. The execution of juveniles is now a real pos- 
sibility, many states have increased the number of 
offenses for which juveniles may be waived to adult 
courts, the age at which juveniles could be tried as 
adults has been lowered in several states, and in- 
carceration has become a frequent response to ju- 
venile crime (Hufstedler, 1984; Krisberg et al., 1986; 
Ohlin, 1983; Skibinski and Koszuth, 1986; Streib, 
1987). Further, the goal of removing juveniles from 
adult jails is little closer to realization than when it 
was first advocated as a national priority in 1974 
(Schwartz, 1988). 

The purpose of this study is to examine the prin- 
ciple of parens patriae during a period in which the 
rehabilitative ideal has come under attack and to 
describe current judicial philosophy regarding ju- 
veniles. It does this by treating parens patriae as 
having several dimensions, including discretion, in- 
tervention, and treatment. 


The Data 


The data for this study were gathered using a self- 
report mail survey. The sampling frame was a list 
of all 738 circuit court judges in the state of Illinois 
as of April 1987. This list was provided by the Ad- 
ministrative Office of the Illinois Courts, the agency 
responsible for court administration throughout the 
state. There is no single list of juvenile court judges 
in Illinois, as judges rotate in this position and in 
many rural and suburban areas split their caseloads 
between juvenile and adult cases. Thus, even judges 
who do not routinely handle juvenile cases now may 
have done so in the past or might in the future. 
Further, it was deemed important to include all cir- 
cuit court judges because in cases involving serious 
offenses juveniles are sometimes transferred to adult 
court. Systematic sampling was used to select one- 
half (368) of these judges for the survey sample. Of 
the 368 surveyed judges, responses were obtained 
from 220 (60 percent). Of these, 199 provided usable 
surveys; the remaining indicated they felt they knew 
too little about juvenile cases to provide informed 
responses.! 

As table 1 shows, the responding judges were rel- 
atively homogenous on several demographic char- 
acteristics. Only 10 (5 percent) were female and only 
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TABLE 1—CHARACTERISTICS OF JUDGES IN THE 


SAMPLE* 
A. Mean Age 51.2 Years 
B. Percent Male 95.0% 
C. Percent White 96.5% 
D. Percent of Caseload Which Involves Juveniles 
Less Than 10 Percent 70.5% 
10 to 25 Percent 16.8 
26 Percent or More 6.6 
Only Juvenile Cases 6.1 
E. Political Position 
Extremely Liberal 1.5% 
Somewhat Liberal 14.1 
Moderate 45.5 
Somewhat Conservative 36.4 
Extremely Conservative 2.5 
F. Years As A Judge 
Less Than 1 Year 8.5% 
1 To 5 Years 30.2 
. § To 10 Years 28.1 
10 To 15 Years 16.1 
More Than 15 Years 17.1 


*N of cases for the total sample = 199. 


8 (4 percent) were nonwhite. Their ages ranged from 
33 to 74, with an average of 51 years. On the average 
these judges had been on the bench for 8.6 years, 
and 30 percent routinely had juveniles make up more 
than 10 percent of their caseload. 

Illinois is a good state in which to study parens 
patriae in a changing political climate. In the last 
decade Illinois has instituted several changes in the 
legal response to juveniles which mirror those oc- 
curring nationally. First, it has sharpened the dis- 
tinction between criminal and noncriminal juvenile 
offenders by shifting primary responsibility for sta- 
tus offenses away from the juvenile court and to so- 
cial service agencies. Second, the law now allows 
juveniles to be sentenced directly to detention for up 
to 30 days. Before this the only option for incarcer- 
ation was commitment to the state Department of 
Corrections, which itself placed restrictions on which 
youth could be incarcerated. Third, juveniles found 
to be “habitual offenders” are given a mandatory 
determinate sentence to the Department of Correc- 


1 There was a pattern of response which was initially a cause for concern. In the 
original sample, 168 of the 368 judges (46 percent) were from Cook County, which 
includes the city of Chicago and is the most populous county in Illinois. The response 
rate for Cook County was considerably lower than that in the rest of the state (46 
percent vs. 71 percent). The size of this difference suggested the importance of treating 
Cook County separately from downstate counties. In the analyses which follow, each 
relationship or pattern of responses were also examined for Cook County and downstate 
se>arately. The results of these separate analyses indicated there were no statistically 


significant differences between the responses provided by judges from these two general 
areas of the state. 
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tions until they turn 21. Further, this is the only 
circumstance under which a juvenile has a right to 
a jury trial, aside from being waived to an adult 
court. Finally, the Illinois statutes were changed to 
provide for the mandatory waiver to aduit court for 
a variety of offenses corhmitted by those 15 years old 
or older. Offenses which result in a mandatory waiver 
include first degree murder, aggravated criminal 
sexual assault, armed robbery with a firearm, pos- 
session of weapons on school grounds, and the pos- 
session of controlled substances on school grounds. 
Thus, in a number of respects changes in Illinois 
reflect those in other states. The issue addressed in 
this article is whether these administrative changes 
reflect a basic rejection of parens patriae. 


Discretion 


While parens patriae is an elusive concept, one of 
its key elements is discretion by criminal justice au- 
thorities. In principle, discretion allows authorities 
to tailor their responses to the unique characteristics 
of each offender. Several questions in the study fo- 
cused on the legal rights which should be afforded 
juveniles, an issue which directly corresponds to the 
discretion available to the court. The responses to 
these items are shown in fable 2 and indicate a re- 
luctance to undermine judicial discretion. For ex- 
ample, when asked if juveniles had too few or too 
many legal rights when appearing in juvenile court, 


TABLE 2—PERCENT OF JUDGES AGREEING WITH 
STATEMENTS REGARDING DISCRETION AND 
PUNISHMENT BY THE COURT* 


A. Juveniles who appear in juvenile court 
currently have too many legal rights ....... 16.8% 


B. Juvenile court should be abolished and 
juvenile cases should be decided using the 


same rules of law that apply to adults ...... 15.1% 
C. Juvenile court procedures should be more’. 
similar to those in adult court ............. 43.9% 


D. Juvenile court hearings should be open to 
the public in the same way that adult 


E. In 1986 the Illinois Supreme Court ruled 
that determinate or fixed sentences for . 
juveniles were allowable. Do you approve or 
disapprove of allowing determinate 
sentences in the juvenile court? ............ 80.2% 


*N of cases for the total sample = 199, 
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only 16 percent thought that juveniles currently had 
too many legal rights. Most judges (76 percent) 
thought that juveniles had about the proper number 
of legal rights. Only 15 percent favored abolishing 
the juvenile court and handlirig all juvenile cases 
under adult rules of law. It was clear from their 
responses that judges favored formal procedures for 
handling juveniles but wanted to keep these proce- 
dures separate from those for adults. Only 8 percent 
of respondents would support giving judges the power 
to waive juveniles to adult court for misdemeanors 
and only 12 percent believed that the legal age at 
which juveniles should be treated as adults in court 
should be lowered. (In Illinois the minimum age for 
waiver to adult court is 13 years.) 

Though opinions were divided, there was limited 
support for a more formalized procedure for the han- 
dling of juveniles. Forty-four percent, for example, 
thought that juvenile courts should more closely model 
themselves after adult courts. Given this, it should 
not be surprising that many (44 percent) favor mak- 
ing juvenile court proceedings public and most (80 
percent) agree with a 1986 Illinois Supreme Court 
ruling which allowed fixed or determinate sentenc- 
ing in the juvenile court. 

Overall, these judges prefer a more formal pro- 
cessing of juvenile offenders. This did not mean they 
favored abandoning the juvenile court or dramati- 
cally altering the number of legal rights available 
to juveniles. They did favor having more options in 
handling juvenile cases, such as the authority to give 
determinate sentences. 


Intervention by the Court . 


The discussion of judicial discretion focused on one 
aspect of parens patriae—procedural formality in 
handling of juvenile offenders. Another important 
issue raised by the application of parens patriae is 
the nature and extent to which the legal system in- 
trudes into the lives of juveniles. Judges were asked 
whether they believed that the courts generally in- 
tervene too early, too late, or at about the right time 
in the lives of juvenile offenders. Sixty percent thought 
that the courts intervened too late and only 4 percent 
thought they intervened too early, thus suggesting 
that using the court as a tool for early intervention 
is still a popular idea. 

The court is not the only eee which serves as 
a surrogate parent. The school is also an important 
agency of social control. One way to assess the extent 
to which judges support court intervention is to de- 
termine where they would prefer to draw the bound- 
ary between the authority of the school and of the 


court. One way to determine this is to find out if 
judges support intervention for noncriminal misbe- 
havior in the school. Over two-thirds of the judges 
in this sample (67 percent) favored sending truants 
to the juvenile court. 

Events in Illinois demonstrate the extent to which 
judges view this kind of intervention for truancy as 
important. Prior to 1982, judges in Illinois took a 
firm stance regarding truancy. Truancy was not a 
separate criminal offense, but being truant could lead 
a youngster to be defined as a Minor In Need of 
Supervision (MINS), for which legal punishment was 
not an option for the court. A number of judges cir- 
cumvented this by first ordering the minor to attend 
school and if the truancy persisted, then charging 
them with indirect contempt of court. This gave the 
judge the option of sentencing the truant to up to 6 
months in detention, a fine, and probation. In 1982 
the statutes were changed and social service agen- 
cies were given primary jurisdiction over status of- 
fenders, undercutting the power of judges to impose 
legal penalties for truancy. Many judges opposed these 
revisions, preferring to keep truancy under judicial 
authority. 


TABLE 3—SUPPORT FOR FORMAL LEGAL ACTION 
AGAINST MISBEHAVIOR IN THE SCHOOL* 


Percent 
Believing the 
Act Should 
Always Be 
Referred for 
Formal 
Misbehavior Legal Action 
1. Use of alcohol in school .................-. 37.1% 
2. Use of marijuana in school ............... 68.0 
3. Use of hard drugs in school ............... 93.9 
4. Steeling something of value from a 
38.8 
5. Evidence of gang recruitment in school .... 84.2 
A student threatens to physically harm 
7. A student threatens to physically harm a 
8. An in-school fight between two students ... 4.1 
9. A student strikes a teacher with his fist ... 75.0 
10. A student is forced to pay money to 
another student to be left alone ........... 79.8 


11. A teacher finds a driver’s license which 
was altered to make the student appear 21 50.0 


*N of cases for the total sample = 199. 
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To place their views on truancy in some perspec- 
tive, judges were also asked about criminal misbe- 
havior in the school. Judges were given a list of 11 
crimes in the school and asked whether school offi- 
cials should always, sometimes, or never report these 
to the police for formal legal actions. Table 3 shows 
that in general, these judges favored active legal 
intrusion into criminal behavior which occurs in the 
school. What is surprising is that they favor a legal 
response to truancy more often thar they favor a 
legal response to the use of alcohol, theft, threat- 
ening other students, threatening teachers, fighting, 
or altering driver’s licenses. In fact, they give the 
same support to legal intervention for truancy as 
they show for intervention for marijuana use in school. 
It appears that these judges support the idea that 
the court should be used not only as a formal re- 
sponse to juvenile crime but as a tool for crime pre- 
vention. This interpretation is supported by the 
responses of judges to our survey, 85 percent of whom 
agreed that “Preventing truancy is a good way to 
prevent delinquency.” This emphasis on prevention, 
of course, is a key element of parens patriae and a 
justification for court intervention. 


Rehabilitation 


The general concept of rehabilitation, like such 
ideas as justice, honesty, or patriotism, is difficult to 
oppose. In the abstract, such ideas are vague and are 
likely to elicit responses which are strongly colored 
by social desirability. Consequently, asking whether 
judges (or anyone else) support or oppose rehabili- 
tation as an abstract principle is not a fruitful ap- 
proach. Instead, other measures were utilized. One 
group of measures forced judges to prioritize treat- 
ment among other criminal justice objectives (such 
as punishment or restitution). A second set of mea- 
sures tapped perceived treatment effectiveness. 


Support for Rehabilitation 


The most direct measures of support for rehabil- 
itation were two questions in which judges were asked 
the most important considerations when (a) deciding 
whether to waive a juvenile to an adult court and 
(b) deciding a case involving an adult offender. For 
each of these situations judges were asked to rank 
the following five considerations: “Treatment of the 
Offender,” “Punishment of the Offender,” “Protec- 
tion of Society by Removal of the Offender,” “Set an 


?Unfortunately the survey did not ask judges to rank the importance of treatment 
for juvenile misdemeanants or for juvenile felons. 
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Example for Others,” and “Restitution to Victims.” 
The relative ranking of treatment in each of these 
situations is an indication of support for rehabili- 
tation. 

Regarding both juveniles who might be waived to 
adult court and the trying of adult cases, judges dif- 
fered widely in the priority they assigned treatment. 
For transfers to adult court, about one-fifth ranked 
treatment first among their considerations, but 30 
percent ranked it fourth or fifth. As table 4 shows, 
there was less emphasis on rehabilitation for adult 
cases, but it was by no means discounted. Nearly 
one-third of the judges ranked treatment first or sec- 
ond among considerations for adult offenders. 


TABLE 4—RELATIVE RANKING OF REHABILITATION 
_ AMONG FIVE FACTORS JUDGES CONSIDER WHEN 
DECIDING JUVENILE TRANSFER TO ADULT COURT OR 


ADULT CASES 
Rank of Transfer to Adult 
Rehabilitation Adult Court Offenders 
1ST 20.5% 12.0% 
2ND 27.4 20.4 
38RD 21.6 22.6 
4TH 18.9 23.0 
5TH 11.6 22.0 
Total Percent 100.0 100.0 
N of Cases 190 191 


These two indicators suggest that the principle of 
rehabilitation is very much alive for both serious 
juvenile offenders and for adults but that it is by no 
means universally embraced and that some judges 
give it little weight at all. In fact, the consideration 
most often ranked first for both juvenile transfers 
(63.4 percent) and adult cases (62.7 percent) was the 
protection of society. In light of the discussion above 
regarding paternalism this is an interesting re- 
sponse, for it has little to do with either reforming 


‘or protecting the offender (and hence with pater- 


nalism). It is also interesting because larger differ- 
ences might have been expected between the rankings 
for juvenile and adult cases. It is possible that judges 
make no distinctions between the two groups or that 
they view juveniles transferred to adult court (the 
example used here) as not “really” juveniles and not 
deserving of paternalistic handling.” 


Effectiveness of Rehabilitation 


_ It might be expected that support for rehabilita- 
tion is strongly associated with a perception of its 
effectiveness. Even those who support the principle 
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of rehabilitation may have reservations about using 
it as a criteria for decisionmaking if rehabilitation 
is ineffective or an unreachable objective. To address 
this issue judges were asked the following two ques- 
tions: 

1. In your opinion, if adequately staffed and 
funded treatment programs were available, 
what percent of juveniles who are arrested for 
misdemeanors would be changed or rehabili- 
tated by these programs? 

2. In your opinion, if adequately staffed and 
funded treatment programs were available, 
what percent of juveniles who are arrested for 


felonies would be changed or rehabilitated by 
these programs? 


Judges in the sample represented the full range 
of opinions regarding the viability of treatment. Their 
responses ranged from 0 percent to 100 percent suc- 
cess for misdemeanor offenders (Mean = 54 percent). 
For felony offenders responses ranged from 0 percent 
to 90 percent success (Mean = 41 percent). 

As expected, these two measures of the perceived 
effectiveness of rehabilitation had a moderately strong 
correlation (r= .74). What was surprising was that 
neither was significantly correlated with the priority 
judges attached to treatment’ for either juvenile 
waivers to adult court or for adult offenders. In other 
words, a belief in treatment as a guiding principle 
for the handling of offenders is independent of a be- 
lief that treatment is, or can be, effective. 

The nature of the link between support for the 
principle of treatment and a belief in its effectiveness 
can be further clarified by considering: (1) the extent 
to which judges believe they can accurately assess 
which juveniles are in need of treatment and (2) the 
reasons why judges believe treatment might fail. 


Assessing the Need for Treatment 


In deciding the disposition of juvenile offenders, 
judges must make predictions of which youth will 
stay out of trouble and which will eventually be re- 
turned to court. It is this latter group for which treat- 
ment programs are generally aimed, and the very 
idea of “successful treatment” is premised on accu- 
rately identifying this group. Judges were asked, “In 
about what percent of the cases involving juveniles 
would you say that judges can accurately predict 
which offenders will get into trouble with the law 
again?” Their responses ranged from 0 to 95 percent, 
but on average judges believed that they could make 
successful predictions in about 60 percent of the cases. 
For these judges, the belief that they could accu- 


rately predict recidivism was weakly correlated with 
their belief that adequately staffed and funded treat- 
ment programs for both misdemeanants (r= .18; 
p = .02) and felons (r = .16; r = .02) could successfully 
reform juveniles. That is, those judges who were most 
optimistic about their ability to predict recidivism 
were also most optimistic about the possibility of 
treatment success. What is interesting is that the 
perceived ability to predict recidivism was unrelated 
to the priority they attached to treatment for juve- 
nile waivers or to adult offenders. This again high- 
lights the fact that for judges support for the idea of 
treatment is distinct from their belief in the effec- 
tiveness of treatment. 


Why Treatment Might Fail 


To determine why judges thought treatment might 
be ineffective, they were given four reasons and were 
asked to rank these from the most to the least fre- 
quent reason for program failure. These reasons were 
“Inadequate Financial Resources for the Program,” 
“Poorly Designed Programs,” “Poorly Trained or Un- 
motivated Staff,” and “Many Juveniles are Simply 
Not Amenable to Treatment.” The first three reflect 
problems which derive from the design or imple- 
mentation of the program itself, i.e., technical prob- 
lems related to program implementation. The last 
problem identifies the juvenile offender as the source 
of failure in rehabilitation. 

Believing that many juveniles will simply not be 
amenable to treatment reflects a fundamental lack 
of faith in the effectiveness of current rehabilitation 
programs. The analysis of this question focused on 
the rank assigned to the reason “Many Juveniles Are 
Simply Not Amenable to Treatment.” Just under 
half of the judges (43 percent) saw the individual 
juvenile offender as the number one reason for the 
failure of treatment. As might be expected, the im- 
portance judges gave to the juveniles themselves as 
the source of the problem (and conversely the more 
weight they gave technical factors) was related to 
their view of treatment. The more they saw the ju- 
veniles themselves as the problem, the lower the 
priority they gave treatment in cases of juveniles 
waived to adult courts (r = —.16; p = .03) or in cases 
of adults (r = —.17; p = .02). Similarly, the more weight 
they gave to technical reasons for program failure, 
the more likely they were to believe that juveniles 
who committed misdemeanors (r = .31; p = .00) or fe- 
lonies (r= .30; p=.00) could be successfully re- 
formed. In other words, those judges who see the 
failure of treatment as primarily a problem with the 
youth themselves are also those least supportive of 
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the principle of treatment and most pessimistic about 
the effectiveness of adecuately funded and staffed 
treatment programs. 


The Role of Conservative Politics 


It might be expected that a conservative political 
climate accounts for the trend toward a more legal- 
istic handling of juvenile offenders and the apparent 
decline of parens patriae. As a cross-sectional study 
this survey cannot be used to directly measure changes 
in the views of these judges. !*. is possible, however, 
to determine whether judges differ on these dimen- 
sions of parens patriae depending upon their self- 
described political philosophy. As table 1 shows, judges 
fell across the entire range of the political spectrum, 
though most described themselves as moderate. What 
is interesting is that their self-described political 
philosophy was unrelated to any of the indicators of 
parens patriae discussed above. Knowing that the 
_ judge was either liberal or conservative did nothing 
to help predict his views on court intervention, dis- 
cretion for the court, the importance of rehabilita- 
tion, the likely success of treatment, or the judge’s 
own ability to predict which juveniles would reci- 
divate. This suggests that the issues addressed here 
transcend any single political philosophy and that 
politically conservative outcomes are not always the 
product of a politically conservative climate. 

Similarly, the views of these judges cannot be ex- 
plained by looking at the generation in which they 
grew up, the time during which they received their 
legal training, or their actual exposure to juvenile 
offenders. Their views showed little statistical as- 
sociation with their age, years of experience as a 
judge, or the percent of their caseload which is typ- 
ically made up of juveniles. 

Thus, just as the idea of parens patriue defies any 
simple description, the factors which shape the phi- 
losophy of how juveniles should be handled in court 
cannot be simply explained away by such things as 
political conservativism or a new generation of ju- 
dicial officers. 


Discussion 


The concept of parens patriae is deeply rooted in 
the American system of juvenile justice. This study 
suggests that it is an idea with several interrelated 
dimensions. Regarding discretion, these judges fa- 
vored retaining the juvenile court as a separate ad- 
ministrative unit but at the same time did not believe 
that juveniles currently have too many legal rights. 
Further, they did not favor expanding the jurisdic- 
tion of adult courts over juvenile cases by either in- 
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creasing the use of waivers to adult courts or by 
lowering the age at which juveniles can be waived. 

Judges also favored early intervention by the court, 
with most believing that the court typically becomes 
involved too late in the lives of most juvenile of- 
fenders. Their support for active intervention by the 
court is most apparent in regards to truancy. Judges 
believed that preventing truancy would also prevent 
delinquency and that the court should handle truants. 
Similarly, they also thought that the legal system 
should be used to deal with a variety of misbehaviors 
in the school. 

These judges also supported the idea of treatment 
for juvenile offenders. Many believed they could rec- 
ognize which youth were headed for further trouble 
and hence in need of treatment. Interestingly, the 
support they showed for treatment and their faith 
in their own ability to identify juveniles in need of 
treatment was unrelated to whether they thought 
even the best treatment programs could succeed. Fi- 
nally, there were many judges who saw the juveniles 
themselves as the reason for program failure, and 
these judges were most pessimistic about the effec- 
tiveness of adequately funded and staffed treatment 
programs. 

Overall, the responses of these judges provides 
little support for the belief that the principles un- 
derlying parens patriae have been abandoned. While 
judges vary in their opinions, there is a persistent 
level of support for continued court discretion, in- — 
tervention by the court, and treatment as a guiding 
principle in the processing of juvenile cases. These 
responses suggest that Miller (1979) may be right 
when he argues that in juvenile justice the rhetoric 
changes more rapidly than the reality. While the 
rhetoric in Illinois, and a number of other states, has 
been to treat juvenile offenders more like adults, this 
has not led judges to abandon many of their pater- 
nalistic views. The truth of Miller’s statement is also 
supported by the finding that how judges stand on 
these issues has little to do with whether they define 
themselves as politically liberal or conservative. 
Similarly, their views have little to do with such 
personal characteristics as their age or years of ex- 
perience as a judge. It is likely that parens patriae 
has survived and will continue to survive precisely 
because its appeal transcends political philosophies. 
Those who lament the demise of the juvenile court 
may be reaching hasty conclusions. While many of 
the legal-technical procedures governing the juve- 
nile court have changed in the past two decades, 
changing procedures do not always mean changing 
philosophies. 
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Vive la Différence! 


DISTINGUISHED penological eminence, not 
Pinon noted for radical views about 
criminal justice policy, is fond of remarking 
that in his opinion there should not be any such thing 
as a prison for women. It is not a case of chauvinist 
gallantry. He argues that there are very few female 
offenders who present a serious hazard to the public. 
The few that there are could best be managed in 
secure cottages on the grounds of state hospitals. For 
the rest, halfway houses, intensive probation super- 
vision, and community service should be enough to 
meet the claims of justice. I don’t always agree with 
my vastly experienced colleague, but on this issue I 
think he’s on the right track. It is a track that is not 
likely to reach its destination soon. Conservative 
thinkers need not fear that women’s prisons are about 
to go out of style. The day is far in the future when 
any state will take up my friend’s ambitious plan. 

My experience in dealing with female offenders is 
scanty, but I’ve always been impressed with how 
poorly the model for the prison for men fits women 
offenders. This is not to say that the men’s model 
works well, but special faults appear when it is ap- 
plied to women. There are important differences be- 
tween the sexes, and they show up vividly in even 
the most cursory tour of a women’s prison. Even the 
largest is smaller than an average prison for men; 
most are much smaller. Violence is not unknown but 
precautions for its control from gun towers and cat- 
walks are not seen as necessary. All women’s prisons 
must accommodate the complete gamut of female 
felons from the few who are heinous to the many 
who are harmless. 

Talking to the medical staff another difference 
emerges. A gynecologist who had chosen to be the 
chief medical officer at the California Institution for 
Women after a long career in private practice told 
me many years ago that he had never seen so much 
serious pathology as he had encountered among 
women prisoners, mainly, he thought, because of their 
sexual proiniscuity. His psychiatric colleague thought 
that grave mental disturbances were disproportion- 
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ately common, probably for the same reason. All he 
could hope to do was to diagnose, transfer the out- 
right psychotics to a state hospital, and — the 
patients who had to remain. 

Perhaps the most important dibetiindis is to be 
seen in the headquarters office of any department of 
corrections. The Commissioner and his staff will con- 
centrate on the nearly insoluble problems of the men’s 
prisons, almost to the point of ignoring the women. 
Whatever happens in the women’s prison will not be 
a crisis. Often the Commissioner’s staff will not in- 
clude anyone who has ever worked with women. The 
Superintendent will be left to her own devices, and 
sometimes that will be just as well. 

And sometimes not. Although the female convicts 
seldom muster enough aggressive solidarity to take 
hostages or mount a full-scale riot, the conditions in 
which they live out their sentences do not offer much 
hope for lawful living when they are released. The 
annual per capita costs of most women’s prisons ex- 
ceed the costs at their counterparts for men, but pro- 
grams are meager and timidly based on assumptions 
that women are most employable as beauticians, typ- 
ists, or hotel maids. 


Something for the Ladies 


I have been leading up to reflections inspired by 
a reading of Jean Harris’ new and important book, 
They Always Call Us Ladies. Surely my readers will 
recall Mrs. Harris, the headmistress of a fashionable 
girls’ school who was convicted of murder in the sec- 
ond degree after the tragic shooting of her lover, Dr. 
Herman Tarnower, the “diet doctor” of Scarsdale, 
New York. She is now one of 800 women confined to 
the Bedford Hills Correctional Facility, serving a 15- 
to-life sentence, of which she has now completed 712 
years. This is her second book. Her earlier Stranger 
in Two Worlds,? was mostly autobiographical, end- 
ing with some acute observations of the creaking 
bureaucracy of the “facility.” I have read somewhere 
that some members of the staff at Bedford Hills refer 
to Mrs. Harris as a “spoiled brat.” They have the 
advantage of knowing her, but her books come from 
a thoughtful woman telling readers about the small 
community in which she lives, hoping that she can 
contribute to its improvement. 
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Two years later we now have a unique report of 
life in Bedford Hills, an account that illuminates the 
darkest shadows of the prison culture as no outsider, 
however resourceful, could have done. There are many 
studies of women’s prisons; Burkhart, Giallombardo, 
Rafter, Ward and Kassebaum, and Zalba come to 
mind. None of them come from the perspective of an 
intelligent professional who has been immersed con- 
tinuously for many years in this peculiar environ- 
ment. Mrs. Harris has not only observed with the 
eyes of an experienced professional teacher and ad- 
ministrator; she has managed somehow to read widely 
in penological history and contemporary criminol- 
ogy. She writes well and passionately—after putting 
the book down, one knows what life at Bedford Hills 
is really like. 

In a cheap concession to the feminist preoccupa- 
tion with sexist language, the Department of Cor- 
rections decreed that female prisoners were to be 
referred to as “ladies,” not as “girls,” as they had 
been called for generations. I had thought that “lady” 
was an objectionable four-letter word in the feminist 
lexicon, but whether feminist or not, it’s more ap- 
propriate than “girl” for a grown woman. So Bedford 
Hills prisoners are “ladies,” regardless of their man- 
ners or behavior, which with many of these ladies 
leave almost everything to be desired. The patron- 
izing quality of the terminology sets the tone for the 
relations between staff and convicts, which could 
hardly be more destructive of self-esteem. The cor- 
rectional officers come off as-immature men and 
women, bolstering what little ego they have by ac- 
tions of petty harassment. Their incessant tyranny 
transforms the convicts into screaming children. 

It is almost a truism that prison life infantilizes 
prisoners. Nothing can be done about the great losses 
that deprivation of liberty has brought about. Con- 
tact with family, children, and friends is severely 
curtailed. Mrs. Harris is eloquent in evoking the 
distress that prisoner-mothers experience in their 
separation from their children. She stresses th 2 im- 
possibility a mother confronts when trying to explain 
to a small child why she is here in this place which 
no child can understand—rather than at home where 
she belongs. This dilemma is accentuated by the 
helplessness of the convict-mother. She is a woman 
who can love her child but can assume none of the 
other responsibilities of the maternal relationship. 
The routines of the prison have reduced her to an 
artificial childhood where the parental figures are 
impersonal and uncaring bureaucrats. 

It is another truism that where so much is denied, 
trifles are magnified. In a chapter on the prison com- 
missary, to which prisoners are allowed access fort- 


nightly, Mrs. Harris tells of the desperation of 
prisoners frantically shopping for snacks, candy bars, 
and kleenex. The correctional officers in charge will 
make minute changes in the rules for access, ap- 
parently with no motive other than harassment. if 
order forms are not properly filled out, the prisoner 
won’t get what she thinks she urgently needs. She 
is sent away in a rage that adds to the tension around 
her without in any way contributing to the orderly 
management of the commissary. 

We read a great deal about this kind of petty ha- 
rassment of prisoners with no evident purpose other 
than the enjoyable exercise of the bits and pieces of 
power that correctional officers can maintain. Mrs. 
Harris is at pains to stress that not all correctional 
officers are nasty and mean, but there are enough 
who are to add special and needless miseries to in- 
carceration. 

Mrs. Harris is unsparing in her admiration for 
the superintendent, whose efforts to induce the leg- 
islature to enact statutes that will protect battered 
women and reduce the severity of sentences when at 
the end of their tether they attack or kill their abu- 
sive husbands. Unfortunately, the superintendent 
does not seem to have competent support from her 
senior staff. Example: Mrs. Harris was taken to an 
outside hospital for emergency treatment of a car- 
diac condition. Although she was confined to an in- 
tensive care ward, and “plugged into enough 
extraneous machines to make escape highly un- 
likely,” she had an armed guard in her room around 
the clock. The silliness of this wasteful precaution 
will be obvious to anyone other than the desk-bound 
custodial bureaucrat. 

An even sillier example: The Security Depart- 
ment 


... has recently added new touches to the hardware that must 
be worn when one is taken outside to court or to the hospital. 
No longer are handcuffs sufficient. One must wear handcuffs 
with a black box attached in between, so the hands cannot 
move at all, and the wrists are rubbed raw. The cuffs are then 
attached to chain around the waist and ankles. Try these on 
for size when you're nine months pregnant. They tell me I 
need a stress test for which I go to the outside hospital. Getting 
there is the stress test. Thinking about getting there is the 
stress test. The solution is simple. I don’t go. 


I will defend bureaucrats against unreasonable 
attacks by antigovernment politicians, but custodial 
bureaucrats make the task mighty difficult. How is 


it that Bedford Hills has accumulated so many fools 
in high places? 


The Underclass and Penology 


Mrs. Harris has a good ear for the speech habits 
of her fellow prisoners. Many of them—one wonders 
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how many—come from the black ghettoes of New 
York City. Although the Bedford Hills management 
proclaims that obscenity will not be telerated, the 
vocabulary of obscenity is used so steadily that it 
ceases to be obscene—so essential is it to commu- 
nication. 

These are women who have relied on welfare, whose 
parents have relied on welfare, and whose children 
have entitled them to welfare. Welfare is not enough 
to enjoy the satisfactions available to the sleek peo- 


_ ple in the television commercials, and our society 


provides no other iegitimate source of income for 
these poorly educated, completely unskilled women. 
What to do? Do what comes naturally to impover- 
ished women throughout the ages—sell sex. Do what 
now promises real riches—sell drugs. Arrested and 
sent off to Bedford Hills, these women learn to mop 
floors. Released 2, 3, or 4 years later, what options 
do they have for survival? Sell sex, sell drugs. What 
is the State of New York accomplishing by this cir- 
cular process? 


What could be accomplished? Some positive pro-_ 


grams have to be undertaken with underclass of- 
fenders. A good place to start would be with the 
female offenders who are idle creators of pandemon- 
ium in an institution where nothing promising is 
provided that would justify their changing their ways. 
Serious job training, vigorous school programs, and 
the kind of “parenting” education that Mrs. Harris 
and some of her convict friends are volunteering might 
combine to make prison-time constructive for some 
of these hapless women. Attention to their needs 
calls for an experimental approach with imaginative 
teachers—the kind who are especially hard to find. 
Perhaps there is a teachers college not too distant 
which might use Bedford Hills as a laboratory for 
innovative education in the least promising of en- 
vironments. 

If some initiative isn’t taken, the circle of pros- 
titution-drugs-prison-prostitution-drugs-prison-ad 
infinitum will certainly get more vicious. 


With Justice for All? 


Mrs. Harris correctly calls attention to the cam- 
paign to modify the homicide laws so that self-de- 
fense will be an acceptable defense for battered women. 
There are plenty of women at Bedford Hills and at 
like prisons throughout the country who have had 
no protection from the thugs and bullies to whom 
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they are tied by marriage. When the police cannot 
or will not intervene, when there is no social agency 
that can act to save them, homicide may seem all 
too logical. The wonder is that so many women put 
up with so much. A second wonder is that neither 
the legislature nor the courts have found ways to 
deal with them except to send them off to Bedford 
Hills. As many of them have children who have no 
place to go while mother is locked up, the foolishness 
of sentencing these otherwise harmless women on 
the supposition that women will be deterred from 
shooting brutes brings to mind the simple Dicken- 
sian analysis: “If the law supposes that,” said Mr. 
Bumble, “the law is a ass—a idiot.” 

Mrs. Harris also reports on some fairly clear-cut 
miscarriages of justice brought about by careless 
prosecutors and incompetent defense counsel. Wholly 
apart from the pointless suffering incurred by the 
women in question, the expense to New York tax- 
payers is worth calling to public attention. According 
to the 1988 Directory of the American Correctional 
Association, the per capita annual cost at Bedford 
Hills is $33,122. The 15-year minimum sentence that 
Mrs. Harris is serving will cost the state at least 
$496,830, not adjusted for inflation. The more typical 
3-year minimum costs $99,366. I doubt that the re- 
turn on these investments is even marginal. 


What Should Be Done? 


Change in penology has always been glacial. With 
the American public so concerned about crime and 
drugs the response to the convicted criminal will be 
incarceration for as long as the law allows and hang 
the cost. I am not optimistic that Mrs. Harris’ book 
or my remarks will bring about change where it is 
most needed and where the risks to public safety are 
minimal. Nevertheless, we should do what we can. 
Assuming that women’s prisons are here to stay, at 
least this much could be begun: 


e Change the law of homicide to allow for a plea 
of self-defense for battered women. 

e Create a civil service class of women correc- 
tional officers, with minimum educational qual- 
ifications of 2 years of college with some exposure 
to the relevant social sciences. Male correc- 
tional officers would be hired only for perimeter 
protection. 


e Initiate a training program of at least 3 months 
for all entry level personnel, to be administered 
at a separate training academy. 

e Require all persons promoted to or occupying 
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supervisory positions to undergo a realistic 
training program. 

e Require all administrative personnel to tour the 
prison daily. 

e Establish a probation period of 1 year for all 
entry level personnel and all persons promoted 
to supervisory positions. 

e Create a full employment prison in which all 
prisoners work for realistic wages in a prison 
industry, with vocational training provided to 
qualify unskilled women for employment and 
promotion. 


That is a large order, but there must be some 
governor, some corrections commissioner some- 
where—maybe not in New York—who would be 
willing to mitigate the disgrace of contemporary 
American penology for women. This status quo is 
simply not good enough; indeed it is bad enough to 
demand fundamental change. 

I come back to my distinguished but anonymous 
friend who wants to abolish women’s prisons as we 
know them. That, too, can be done, and with signif- 
icant relief to state budgets. Which state will begin? 
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Pyrrhic Victories: Restructuring Sentences 
After Appeal 


HEN ONE count of a multicount conviction 

is reversed on appeal, can the district court 

restructure the sentences on the remain- 
ing counts to achieve the original sentence? Two cir- 
cuits recently had strikingly different answers to 
this question. The answers are important since they 
may provide guidance, albeit conflicting, in cases in 
which a sentencing guideline determination is re- 
versed on appeal and a district court attempts to 
restructure the guidelines to achieve the original 
sentence. 


Restructuring Before Sentencing Guidelines 


The Seventh Circuit in United States v. Bentley, 
850 F.2d 327 (7th Cir. 1988), petition for cert. filed 
(Aug. 25, 1988) (No. 87-5353), held that, when one 
of several counts is reversed on appeal or the district 
court discovers an error in sentencing, the district 
court can increase the sentences on the remaining 
counts or correct the error in order to recreate the 
original sentence. Bentley was convicted of mail and 
wire fraud for selling non-existent precious metals 
and sentenced to concurrent 12-year terms of im- 
prisonment. Arguing that his sentence was illegal 
because the maximum sentence for each count of the 
offense was 5 years, Bentley asked the district court 
to reduce his sentence pursuant to Fed. R. Crim. P. 
35(a) (1985). The district court agreed with Bentley 
that the sentence as originally imposed was ‘illegal 
but resentenced him to a package of concurrent and 
consecutive sentences equaling 12 years. On appeal 
Bentley claimed that the district court’s actions vi- 
olated his right to due process of law, Rule 35, and 
the Double Jeopardy Clause. 

The Seventh Circuit began its analysis of this claim 
by noting that North Carolina v. Pearce, 395 US. 
711 (1969), established that it was a violation of due 
process to vindictively increase a sentence after a 
successful appeal. Pearce involved a defendant who, 
after having his conviction reversed on appeal, was 
retried before the same trial judge and sentenced to 
a longer term thn had previously been imposed. The 
Supreme Court held that, since fear of a vindictive 
increase in sentence may deter a defendant from 
exercising his right to appeal, “due process requires 
that a defendant be freed of apprehension of such a 
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retaliatory motivation on the part of the sentencing 
judge.” Id. at 725. 

The court in Bentley held that there was no con- 
stitutional infirmity in restructuring Bentley’s sen- 
tence because the result was no more adverse than 
the original sentence. “[I]f illegal sentences in the 
original package foil the district court’s original plans, 
the court may start anew and arrive at a punishment 
no more severe in aggregate than the first.” United 
States v. Bentley, supra, at 328. The court found noth- 
ing in Rule 35 or the Double Jeopardy Clause which 
prohibited this result and further noted that there 
was no distinction between “a sentencing plan dis- 
rupted by the vacatur of some counts on appeal [re- 
gardless of whether or not the court of appeals vacates 
every component of the package] and a plan shat- 
tered by the district court’s own recognition that the 
plan was infested with error.” Id. 

A divided panel of the First Circuit in United States 
v. Pimienta-Redondo, ___ F.2d ___, No. 87-1948 (1st 
Cir., Sept. 6, 1988), reached the opposite conclusion. 
In Pimienta-Redondo two defendants were each con- 
victed of two counts of possessing marijuana with 
intent to distribute and sentenced to consecutive terms 
of imprisonment—Pimienta-Redondo was sentenced 
to two consecutive 5-year terms and his co-defendant 
was sentenced to two consecutive 6-year terms. Ar- 
guing that the crimes charged in both counts con- 
stituted a single offense, the defendants appealed. 
On this basis the court of appeals reversed both de- 
fendants’ convictions on one count and remanded the 
case to the district court for resentencing on the re- 
maining count. The district court then sentenced Pi- 
mienta-Redondo to 10 years and his co-defendant to 
12 years. The defendants appealed their sentences 
claiming violations of due process of law. 

Just as the Seventh Circuit had, the court began 
with a discussion of the holding of North Carolina 
v. Pearce, supra. But unlike the court in Bentley, the 
First Circuit held that Pearce required that the court 
of appeals: 


... presume that the district judge increased the defendants’ 
sentences on count II in violation of their due process rights 
unless it is apparent from the record that the increased sen- 
tences were “based upon objective information concerning 
identifiable conduct on the part of the defendant occurring 
after the time of the original sentencing proceeding.” Pearce, 
395 U.S. at 726, 89 S. Ct. at 2081. 


United States v. Pimienta-Redondo, supra, at __. 
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The court reasoned that, to avoid chilling the defen- 
dant’s right to appeal, such a presumption of vin- 
dictiveness upon increase of the sentences was just 
as necessary in resentencing after an appeal as in 
resentencing after reconviction. Only where it is clear 
that the restructuring of the sentence after appeal 
was done to accomplish the judge’s intentions as stated 
at the initial sentencing, or was done to penalize 
misconduct occurring after the initial sentencing, 
could the presumption of vindictiveness be rebutted. 
The court of appeals noted that there was nothing 
in the record of the original sentencing that indi- 
cated what the judge’s intent was in imposing sen- 
tence. Further, the court observed that the district 
court originally viewed the two counts as separate 
offenses giving rise to expectations on the part of the 
defendants that, having successfully appealed their 
conviction on one count, their sentences on the re- 
maining count wou!d at least stay the same. To avoid 
the due process problem, the court suggested that 
judges make clear at sentencings the penalty each 
count would independently merit, or impose concur- 
rent sentences. 

Finding that the likelihood of actual vindictive- 
ness in the resentencing situation was small, Judge 
Bruce M. Selya in a lengthy dissent disagreed that 
Pearce required the presumption of vindictiveness 
when a sentence was restructured after appeal. “[I]f 
it is reasonably clear that the judge reshaped the . . . 
[sentence] merely as a means of bringing original 
sentencing intentions to fruition after some new de- 
velopment had intervened, the need for employing 
the Pearce presumption never arises.” United States 
v. Pimienta-Redondo, supra, at __. Judge Selya 
recognized that in multicount cases judges usually 
design a penalty in which the sentences on the var- 
ious counts form part of an overall plan that ad- 
dresses more than the elements of each offense of 
conviction: 


The offenses charged establish a permissible range of punish- 
ment and the court then considers the criminal’s actual con- 
duct during the criminal enterprise as well as his “life, health, 
habits. . . .” That a defendant may successfully have appealed 
his conviction on one charged offense does not necessarily alter 
the myriad of other factors underlying the original sentence 
in a multiple count case. 


United States v. Pimienta-Redondo, id. 

Judge Selya rejected the majority’s suggestion that 
district judges must spell out their intentions at an 
initial sentencing in “exquisite detail” in order to 
preserve the sentence if a component is reversed. He 
urged that common sense dictates that the sentenc- 
ing judge, given the discretion to sentence in the first 


instance, upon remand is in the best position to re- 
structure the sentence so long as there is no net 
increase in punishment. 

By basing their analysis on the finding that no 
“net increase” results in the restructuring, both Judge 
Selya and the panel in Bentley are responding to the 
practice of district judges to base their sentences on 
the totality of the underlying criminal behavior rather 
than the vagaries of the counts charged or agreed to 
in plea bargains. They see the original sentence im- 
posed as something of a whole so that when one 
component is knocked out, no net increase is occa- 
sioned by reforming the whole. The majority in Pi- 
mienta-Redondo appears to expect sentencing judges 
to employ more technical exactitude in assessing a 
sentence on each count, regardless of whether or not 
the counts involve overlapping criminal behavior. 
They see the sentence for each count as a separate 
sentence rather than a part of a whole. Thus, the 
increase of the sentence on any given coynt consti- 
tutes a net increase even if it merely replicates the 
original sentence. 

Two other circuits have sidestepped the consti- 
tutional question by focusing on jurisdictional lim- 
itations of the district court in resentencing. The 
Ninth Circuit in United States v. Minor, 846 F.2d 
1184 (9th Cir. 1988), in its fourth consideration of 
various claims by a defendant found guilty of boot- 
legging Elvis Presley records, held that a district 
court is limited in resentencing by the mandate of 
the court of appeals. Minor was sentenced to a 
4-year term for interstate transportation of stolen 
property, a consecutive 4-year term for conspiracy, 
and a 6-month consecutive term on one count of copy- 
right infringement to be followed by concurrent terms 
of probation on five other counts of copyright in- 
fringement, for a total of 8’ years imprisonment 
followed by probation. The court of appeals reversed 
the conviction for interstate transportation of stolen 
property, and the district court resentenced Minor 
to 4 years for the conspiracy and six consecutive 1- 
year terms on the infringement counts to be served 
concurrently with the conspiracy sentence for a total 
of 6 years imprisonment. Minor appealed again, and 
the court of appeals held that while it could have 
ordered the district court to resentence Minor on all 
counts, it had not exercised its discretion to do so; 
the order remanding the case did not give the district 
court authority to reconsider the sentences on the 
conspiracy and infringement counts. Therefore, the 
district court lacked jurisdiction to resentence on those 
counts. Further, the court held that the district court 
did not have inherent power under Rule 35(a) to 
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resentence on the conspiracy and infringement counts, 
as Rule 35(a) “extends only to the illegal portion of 
the sentence, and does not empower the court to reach 
legal sentences previously imposed, even when they 
arose out of the same criminal transaction.” United 
States v. Minor, supra, at __. 

In United States v. Diaz, 834 F.2d 287 (2d Cir. 
1987), cert. denied, 57 U.S.L.W. 3230 (Oct. 3, 1988) 
(No. 87-1807), the court allowed the district court to 
resentence Diaz to the same sentence originally im- 
posed because the court of appeals had earlier ex- 
pressly given the district court latitude to increase 
the sentences on the counts it had affirmed. Diaz 
was originally sentenced to three concurrent 4-year 
terms on drug charges and a mandatory 5-year con- 
secutive term for use of a firearm in committing a 
crime of violence for a total sentence of 9 years. The 
court of appeals reversed the firearms count and re- 
manded the case to the district court for resentencing 
on the remaining counts. The district court resent- 
enced Diaz to three consecutive 3-year terms’ for a 
total of 9 years, and the court of appeals upheld the 
resentencing finding it consistent with its earlier 
mandate. See also United States v. Colunga, 812 F.2d 
165 (5th Cir. 1987). An argument can be made that 
cases like Diaz are limited to situations where the 
intention of the sentencing judge in imposing the 
original sentence was channeled by a mandatory 
sentencing statute or a mistake as to the available 
penalties. 


Restructuring Parole Decisions 


Since the above cases not only have widely dif- 
ferent outcomes but widely different reasoning, an- 
other line of cases involving parole guidelines may 
be helpful in predicting how sentencing guideline 
cases will be handled if a component—either a count 
or a sentencing guideline determination—is re- 
versed on appeal. In Arias v. United States Parole 
Commission, 648 F.2d 196 (3d Cir. 1981), the Parole 
Commission originally determined that Arias’ of- 
fense behavior was of “greatest I” severity and that 
he had a “fair” parole prognosis, resulting in a parole 
guideline range of 64-78 months. The Parole Com- 
mission ordered that he serve his full 96-month sen- 
tence, stating that “... a decision outside the 
guidelines at this consideration is not found war- 
ranted.” (With reductions from the 96-month sen- 
tence for good behavior, Arias’ release date would 
be within the 64-78 month range.) On administra- 
tive appeal Arias’ parole prognosis was changed from 
“fair” to “good,” changing his guideline from 64-78 
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months to 40-52 months. However, no change was 
made in the decision that Arias serve his 96-month 
sentence less reduction for good behavior, a decision 
above his recomputed guideline range. The Com- 
mission explained that a decision above the recom- 
puted guidelines was justified because he was a poorer 
parole risk than indicated by its parole prognostic 
device. Arias filed a habeas corpus petition claiming 
that the Commission had deprived him of due process 
of law. The court of appeals rejected his claim and 
reasoned that: ‘ 

The initial [parole] panel decision not to recommend a decision 

outside of the guidelines is attributable to the fact that Arias’ 

mandatory release date was within the guideline period— 


therefore “the panel had no occasion to corisider whether a 
decision outside the guidelines was appropriate.” 


Arias v. United States Parole Commission, supra, at 
201, citing the district court opinion. The court did 
not mention whether there was any indication in the 
record that the Parole Commission would have made 
a decision above the original guideline range but for 
the sentence ceiling. 

In Bialkin v. Baer, 719 F.2d 590 (2d Cir. 1983), 
the Parole Commission originally determined that 
Bialkin’s parole violator behavior was of “moderate” 
severity and that he had a “poor” parole prognosis, 
resulting in a parole guideline range of 24-32 months. 
The Parole Commission ordered that he be reparoled 
after service of 32 months, a decision within the 
guideline range. On administrative appeal Bialkin’s 
offense was reclassified as of “low moderate” sever- 
ity, changing his guideline range from 24-32 months 
to 16-22 months. The Commission found that Bialkin 
should be reparoled after service of 27 months, a 
decision 5 months above the recomputed guideline 
range. The Commission’s justification for a decision 
above the guidelines was that Bialkin’s parole vio- 
lator behavior was similar to his prior offenses and 
occurred after only three months on parole release. 
The court of appeals rejected Bialkin’s claim that a 
decision above the guidelines after a successful ad- 
ministrative appeal was vindictive and held that af- 
ter reopening the case the Commission was permitted 
to reach a decision above the new peuidelines, even 
though it had initially decided not to exceed the 
guidelines. The court did not require that the Parole 
Commission explain why it had not considered sim- 
ilarity of offense behavior and proximity of offense 
in making the original parole decision. 

In Marshall v. Lansing, 839 F.2d 933 (3d Cir. 1988), 
the Parole Commission’s actions received greater 
scrutiny. The Parole Commission originally deter- 
mined that Marshall’s offense was Category 6 in se- 
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verity and that he had a “very good” parole prognosis, 
resulting in a guideline range of 40-52 months. The 
Commission ordered Marshall continued to the ex- 
piration of his 73-month term, given reductions for 
good behavior, a decision within the guidelines. Af- 
ter exhausting his administrative remedies without 
success, Marshall filed a habeas corpus petition 
claiming that his offense was improperly catego- 
rized. The district court ultimately agreed and or- 
dered his offense severity reduced from Category 6 
to Category 5, resulting in a reduction of the guide- 
lines from 40-52 months to 24-36 months. However, 
the Commission added a 0-6-month penalty to this 
guideline range for two institutional disciplinary in- 
fractions and ordered Marshall paroled after serving 
42 months. Marshall argued that it was retaliatory 
for the Commission to consider one of these incidents 
of misconduct, as it had occurred prior to his initial 
parole decision and, until he challenged that deci- 
sion, the Commission had not penalized him for this 
incident. 

Looking to North Carolina v. Pearce and its prog- 
eny, the court in Marshall held that in order to en- 
sure that a defendant’s right to appeal is not chilled, 
a harsher sentence after appeal creates the pre- 
sumption of vindictiveness. “Just as a sentencing 
judge might resent a challenge to an underlying con- 
viction which he himself had overseen, so too might 
the Commission look unkindly upon a successful court 
challenge to its rating of a prisoner’s offense severity, 
thus supplying a motive for retaliation.” Marshall 
v. Lansing, supra, at 947. The court held that the 
Parole Commission could not consider the institu- 
tional misconduct that occurred before the original 
parole decision. Judge Leonard I. Garth dissented, 
opining that the principles of North Carolina v. Pearce 
should not be extended to the prison setting and that 
the record did not support an “appearance of vin- 
dictiveness.” 

Reading the parole cases together with the sen- 
tencing cases, they seem to rise or fall on whether 
restructuring to achieve the original result is per- 
ceived to be the innocent administration of the orig- 
inal, but usually unstated, plan or is perceived to be 
retaliation for exercising thé right to appeal. Until 
the Sentencing Reform Act’s requirements that judges 
give a statement of reasons for sentencing, judges 
had no obligation whatsoever to explain the basis 
for their sentences. Thus, it was generally impossible 
to know what a judge’s intentions were in imposing 
any component of a sentencing package. Given both 
the broad discretion to sentence and the lack of a 
requirement that reasons be given for sentencing, it 


is not surprising to read a case like Bentley which 
permitted the district judge to achieve his original 
sentence even after one of the components was re- 
versed on appeal. Having trusted the judge at the 
initial sentencing to determine his unstated inten- 
tions, it does not seem so unreasonable to trust him 
to do the same thing upon resentencing. This ac- 
knowledges that counts of conviction often reflect 
overlapping aspects of criminal behavior and that 
judges usually design sentences to deal with the un- 
derlying criminal behavior. 

However, in the parole cases where there is a sta- 
tutory requirement that the reasons for the parole 
decision be given (see 18 U.S.C. § 4206 (1976)), and 
the original decision is explained and structured by 
guidelines, additional reasons added to justify the 
original decision after a successful appeal may more 
readily appear to be post hoc rationalizations and be 
presumed retaliatory. The means to avoid the ap- 
pearance of vindictiveness are suggested in United 
States v. Pimienta-Redondo, supra, when the major- 
ity urged sentencing judges to explain the compo- 
nents of their sentences. This foreshadowed the 
requirement in the Sentencing Reform Act at 18 
U.S.C. § 3553(c) that judges explain the reasons for 
their sentence much in the same way the Parole 
Commission is required to explain its reasons for 
parole decisions under 18 U.S.C. § 4206. 


R. t A ft Sent Guid li 

Resentencing after a successful appeal in a case 
employing the sentencing guidelines may be both 
more and less complicated than either resentencing 
in non-guideline sentencing cases or in parole guide- 
lines cases. Resentencing will be more complicated 
because these cases can involve both reversals of 
counts of conviction and reversals of guideline de- 
terminations. But the explicitness of the sentencing 
guideline calculation combined with the require- 
ment at 18 U.S.C. § 3553(c) that courts state their 
reasons for sentencing will go a long way to ensure 
that a sentencing judge’s intentions in imposing the 
original sentence are on the record. With the reasons 
for the sentence made clear at the initial sentencing, 
resentencing to carry out the original sentencing in- 
tent will not appear to be vindictive; no right to 
appeal will be chilled by a restructuring, because the 
defendant, by knowing how each aspect of his crim- 
inal conduct and prior history have been weighed, 
will know about what to expect on resentencing. 
However, given the requirement that the judges state 
their reasons, it may be more likely that the courts 
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of appeals will presume vindictiveness when a dis- 
trict court attempts to justify a restructured sentence 
after appeal for previously unexplained reasons. The 
sentencing guidelines on multiple counts of convic- 
tions (Sentencing Guidelines, § 3D1.1, et seq.) for- 
malize and make explicit judges’ longstanding practice 
of combining punishments for related criminal acts. 
By making explicit how and why various aspects of 
a multicount conviction are to be punished, the prob- 
lem of resentencing should be reduced if one of sev- 
eral counts is reversed. 


An example may serve to illustrate the advan- 
tages and disadvantages of the Sentencing Reform 
Act and sentencing guidelines on resentencing prob- 
lems: A defendant is convicted of two counts of mail 
fraud in violation of 18 U.S.C. § 1342, each count 
carrying a maximum sentence of 5-year imprison- 
ment and each count involving a sophisticated real 
estate swindle resulting in a loss of $5 million for a 
total loss of $10 million. Additionally, the defendant 
is convicted of one count of conspiracy to commit mail 
fraud in violation of 18 U.S.C. § 371 carrying a max- 
imum sentence of 5 years. The sentencing court cal- 
culates the defendant’s guidelines as follows: adjusted 
offense level 23 [base offense level 6 (2F1.1(a)); plus 
11 levels because the offense involved a loss of over 
$5 million (2F1.1(b)(1)(L)); plus 2 levels for more 
than minimal planning (2F1.1(b)(2)); plus a 4-level 
adjustment because the defendant was found to be 
the leader of a criminal activity involving five par- 
ticipants (3B1.1(a))]. The three counts are grouped 
together for guidelines purposes, as the offense level 
is determined on the basis of the total amount of the 
loss (3D1.2(d) and 3D1.2(b)(1)). The defendant is found 
to have a Category IV criminal history and not to 
have accepted responsibility for his offense. With a 
total offense level of 23 and a criminal history cat- 
egory of IV, the defendant’s guideline range is 70- 
87 months. The court finds that a decision outside 
the guidelines is not warranted and sentences the 
defendant to 74 months imprisonment (the low end 
of the guideline range) by sentencing him to 5 years 
on each mail fraud count to run concurrently and 14 
months on the conspiracy count to run consecutively 
to both mail fraud counts. 


On appeal the conspiracy count is reversed and 
the defendant is found to be a manager, not a leader, 
in the offense. Thus, the adjustment should be three 
offense levels pursuant to 3B1.1(b) rather than four 
levels pursuant to 3B1.1(a), changing the guideline 
range from 70-87 months to 63-78 months. On re- 
mand it seems clear that the district court’s original 
intent was to punish the defendant for the total loss 
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from the fraud. Therefore, there would be no ap- 
pearance of vindictiveness in repackaging the mail 
fraud counts by resentencing the defendant to 5 years 
on one count of mail fraud and 14 months on the 
second count of mail fraud to run consecutively to 
the first count. 

It is less clear whether, given the change in the 
guidelines by the court of appeals, the district court 
could make a decision at the high end of the new 
guideline range when it had originally made a de- 
cision at the low end of the original guideline range. 
Such an action could be argued to give the appear- 
ance of vindictiveness unless an explanation of the 
reasons for a decision at 74 months was given at the 
original sentencing and this explanation applied both 
to the guideline range of 70-87 months and the 
guideline range of 63-78 months. To justify a 74- 
month sentence in either range, the court would have 
to indicate that the defendant’s conduct, either as a 
minor part of the leadership of the criminal activity 
or as a major manager, justified a 74-month sen- 
tence. 

The only case to date that has begun to explore 
situations like this is United States v. Bermingham, 
855 F.2d 925 (2d Cir. 1988), which held that an ap- 
pellate court need not resolve disputes about appli- 
cable guideline ranges where the sentence falls within 
either of two overlapping ranges and the same sen- 
tence would have been imposed under either range, 
if the judge has made it clear at sentencing why such 
a sentence would have been imposed for either the 
higher or lower range. This goes beyond the provi- 
sion of 18 U.S.C. § 3553(c)(1) (1987), which requires 
an explanation of the selection of a particular point 
within the guideline range only when the guideline 
range exceeds 24 months. The court explains why . 
such precise reasons are needed: 

If the judge’s intention is not clear, the appellate court will 

face the choice of either adjudicating a guideline application 

dispute that might in fact be of no consequence or remanding 
so that the judge’s intention may be clarified. 
Id. at __.. The court concluded with a practical note 
urging both prosecutors and probation offices to alert 
judges to the need for precision in stating the reasons 
for sentencing whenever a sentence falls within the 
overlapping area of disputed guideline ranges. _ 

There is a great deal of uncertainty as to how 
sentencing guideline cases will be handled by the 
appellate courts. The most that can be said with 
confidence is that a comprehensive statement of the 
reasons for sentence will not only assist the court in 
accomplishing its original sentencing plan after a 
successful appeai but, as Bermingham points out, 
may also avoid appeals. 


72 
- 
| 
| 
| 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


This special issue of Crime and Delinquency hon- 
ors the memory of Donald Cressey. It consists of a 
collection of original essays, written largely by for- 
mer students of his, dealing with his contributions 
to criminology and criminal justice. 

“The Uses of Criminology, the Rehabilitative 


Reviews of Professional Periodicals 


Ideal, and Justice,” by Kenneth Polk and Don 


C. Gibbons (July 1988). Donald Cressey, a giant of 
20th-century criminology, was a humanistic, liberal 
criminologist who was committed to the ideals and 
goals of science. He believed that it is both possible 
and desirable to use criminological knowledge in an 
effort to create a decent and just society. 

In this article, the authors examine his positions 
on the uses of criminological knowledge, principles 
for rehabilitation of offenders, and policies of terror 
or social reform. To Cressey, criminology was essen- 
tially “the body of knowledge concerning crime as a 
social phenomenon and involved the systematic 
studies of the processes of making laws, breaking 
laws and reacting to the breaking of laws.” 

His views on rehabilitation of offenders ran counter 
to the prevailing “medical model” notion that crim- 
inality is located “inside the heads” of offenders. Con- 
sistent with the causal argument contained in the 
theory of differential association, Cressey proposed 
that if the behavior of an individual is an intrinsic 
part of groups to which he belongs, attempts to change 
the behavior must be directed at groups. He cited six 
propositions comprising the principles for changing 
criminals. 

Cressey expressed great concern over what might 
be described as policies of terror or social reform. He 
was disturbed by the tendency of modern criminol- 
ogists to drop the search for causes and to join pol- 
iticians in the fight against crime. The ultimate 
challenge to the regimes of terror and repression will 
come from criminologists engaged both in the search 
for truth and the development of more adequate and 
comprehensive criminological theories. 

In the final analysis, it is unlikely that criminol- 
ogy as an intellectual enterprise can stray for long 
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from the fundamental quest for understanding about 
how laws come to be made, how and why those laws 
are violated, and what forces shape the reactions of 
the justice system to those violations. 


“Donald Cressey and the Sociology of the 
Prison,” by John Irwin (July 1988). In this article 
on the sociology of prison, John Irwin describes the 
impact of Donald Cressey both on him and on the 
field of criminology. bite: 

Focusing on the explorations of prison social or- 
der, this article transitions through four distinct 
phases of prison research including (1) explorations 
of prison social order, (2) evaluations of rehabilita- 
tion, (3) critical reexamination of the prison, and 
(4) responses to the current crisis in prisons. 

The author and Donald Cressey found the social 
system theory of inmate culture inconsistent with 
their views leading to their work on the “importa- 
tional model” focusing on culture as an independent 
factor. 

In the evaluations of rehabilitation, the dominant 
ideology of the 1960’s, Cressey analyzed the diffi- 
culties and contradictions that were inherent in the 
operation of rehabilitation in a prison organization. 

By the 1970’s, the dream of rehabilitation had 
ended and social scientists again began taking a more 
critical look at the prison. Although Donald Cressey 
had pulled back from direct involvement in prison 
research, he continued to influence students sug- 
gesting that styles of punishment were linked to so- 
cial structure. 

Responses to the present crisis in prisons focus on 
examining the social organization of prisons with the 
intention of developing a model for successfully man- 
aging a prison. Prisons have become our main for_a 
of punishment and the problem of maintaining order 
the primary problem of management. Donald Cres- © 
sey remained critical of prisons as our main form of 
punishment. This view is shared by John Irwin who 
suggests that a fundamental problem is the fact that 
too many persons are in prison for unnecessarily long 
sentences. What is needed now for criminologists is 
exploration to see how we can get by with less pris- 
oners and shorter sentences. 


“Donald Cressey’s Contributions to the Study 
of Organized Crime: An Evaluation,” by Joseph 
L. Albini (July 1988). This incisive article by Joseph 
Albini describes and evaluates the strengths and 
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weaknesses of Donald Cressey’s contributions to the 
study of organized crime. 

In discussing methodological and other problems 
faced by Cressey and other researchers, this article 
addresses the pitfalls of straying from the scientific 
method and offers the observation that Cressey may 
well have been seduced by the government’s data, 
which he readily and uncritically accepted. 

Cressey described the structure of organized crime 
as one consisting of a bureaucratic organization, with 
a hierarchy of ranks and a code of conduct for its 
members and one, above all, that functioned as a 
secret society. 

The position with which Donald Cressey has come 
to be associated concerns his description of “La Cosa 
Nostra.” The remainder of this article focuses on an 
evaluation of the merits and difficulties that his the- 
sis have presented for the study of organized crime. 
While appreciating the pressures associated with 
Cressey’s role as a Task Force consultant, a critical 
analysis must conclude that he was, above all, a 
social scientist with responsibilities of applying sci- 
entific methodology so that conclusions drawn were 
scrupulously evaluated and objectively analyzed. 

In conclusion, Donald Cressey’s contributions to 
the study of organized crime have provided an ex- 
plicit model of organized crime against which other 
models can be compared. It was a model that stemmed 
from his limited, descriptive definition of the phe- 
nomenon. Despite its shortcomings, Donald Cres- 
sey’s work on organized crime has left us with a 
model that has captured the imagination of the 
American public and has given social scientists a 
paradigm that they must examine as they search for 
the reality of organized crime. 


FEDERAL PROBATION 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON Fox 


“Lay and Professional Perceptions of Dan- 
gerousness and Other Forensic Issues,” by Mar- 
garet Windsor Jackson (July 1988). Psychiatrists 
have traditionally been used in criminal courts to 
testify as to a suspect’s ability to stand trial and the 
extent of his criminal responsibility. Recently, the 
“psychiatrization” of criminal law has been extended 
to other areas—bail release, insanity, dangerous- 
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ness, and treatability. There have been concerns reg- 
istered, however, about whether the established 
criteria for expert witness testimony have been fully 
met or not. The question was whether a lawyer, a 
nurse, a social worker, a layman, or anyone else 


could predict these issues as well as the psychiatrist. 


This study examined the patterns of decision out- 
comes among various groups and explored the im- 
plications for the role of clinicians as expert witnesses 
in the trial process to determine whether decisions 
made by various people, as well as lay people/jurors, 
are similar to those of the clinicians. A Joint Fitness 
Test was developed by interviewing clinicians, law- 
yers, social workers, and psychiatric nurses in Van- 
couver and Toronto and was modeled after the 
American Competenc, Assessment Instrument in 
order to measure fitness to stand trial. This study 
used all data from the Toronto group taken from a 
larger study. A manual for the Joint Fitness Study 
was developed from the interviews by a team of psy- 
chiatrists and researchers, including the author. A 
series of videotapes were then developed from live 
interviews involving two psychiatrists, one from 
Vancouver and one from Toronto, with patients 
showing a wide diversity of competencies. From these 
20- to 25-minute-long interviews, eight were selected 


with two patients considered to be clearly fit, two 


clearly unfit, two about average but leaning toward 
fitness, and two about average but leaning toward 
unfitness. Four professional groups and one lay group 
viewed the tapes in Toronto: 6 psychiatrists, 6 psy- 
chiatric nurses, 6 forensic social workers, 6 lawyers, 
and 10 persons from lay occupations. They were asked 
to assess the patient in terms of dangerousness, men- 
tal illness, treatability, and criminal responsibility. 
There were significant differences in the assess- 
ments of dangerousness, with lawyers considering 
them more dangerous than the other groups. Find- 
ings were similar for mental illness. Judgments of 
criminal responsibility were generally similar, but 
the nurses found greater criminal responsibility. 
Treatability was found to produce similar results, 
but the social workers were more optimistic. In all 
these judgments, psychiatrists were in the group 
without showing differentiation in judgment, but 
psychiatrists were consistently more confident in their 
judgments. This study suggests that the decisions 
regarding these issues could be made reliably by 
persons other than psychiatrists. The implications 
are that other personnel could be instructed to ini- 
tially screen accused/offenders requiring assessment 
and permit the psychiatrists to spend more time with 
accused/offenders needing their medical expertise. 
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“Early Release From Prison: What Do the Ca- 
nadian Public Really Think?,” by Julian Rob- 
erts (July 1988). The release of the Canadian 
Sentencing Commission’s report has sparked debate 
and focused attention on areas most in need of ref- 
ormation. One area of great concern to the public 
and criminal justice professionals involves early re- 
lease from prison. Previous public opinion polls have 
documented public dissatisfaction with parole deci- 
sions, but no research has systematically explored 
opinion about full parole and earned remission using 
a representative sample of Canadians. A national 
polling company interviewed 1,062 adults in Canada 
in 1986 focusing on knowledge of early release mech- 
anisms and upon attitudes towards parole and earned 
remission. The interviews were face-to-face and took 
place in the respondents’ homes. 

It was clear that there was confusion in the public 
about the differences between full parole and man- 
datory supervision. The public tended to over-esti- 
mate the number of inmates released on parole and 
the number of offenders who were subsequently re- 
convicted of violent offenses. Responses to the know!l- 
edge questions bore little relationship to opinions 
toward parole. Opposition to the current system of 
release on full parole existed throughout Canada and 
across various demographic groups. While there was 
substantial acceptance of the principle of early re- 
lease, it was tempered with dissatisfaction with cur- 
rent practices. Respondents favored a more selective 
use of release on full parole and a reduction in the 
amount of time that inmates can serve in the com- 
munity following release on parole. To members of 
the Canadian public, release on full parole is granted 
too early, too often, and too frequently to the wrong 
indi«: "uals. Finally, having been provided with def- 
initions of full parole and of earned remission, re- 
spondents favored remission-based release over parole 
by a substantial margin. 

Almost all research projects open up as many 
questions as they resolve, and this study was no ex- 
ception. Further research is needed to determine why 
the public favors remission-based release over full 
parole. One obvious step towards increasing public 
satisfaction with the principle and practice of early 
release involves providing more and better infor- 
mation to the public. Research in social psychology 
has demonstrated the importance of conveying in- 
formation in a more vivid and accessible manner. 
When tragic episodes do occur in the community in- 
volving newly released offenders, it is incumbent 


upon the media to place these episodes in context in — 


terms of the relative numbers of “successes” and 


“failures” of individuals released early from prison. 
The views of early release held by the public cannot 
be dismissed as thoughtless reactions to an unrea- 
sonable preoccupation with safety from criminal vic- 
timization. It is clear that the Canadian public has 
reasonable and flexible views on both sentencing and 
early release, although emotional and vivid news 
stories of particular incidents may temporarily in- 
flame public sentiments. 


“Perceived Attractiveness and Attributions 
of Criminality: What Is Beautiful Is Not Crimi- 
nal,” by Michael Saladin, Zalman Saper, and 
Lawrence Breen (July 1988). Stereotyped think- 
ing is an unavoidable feature of social life and en- 
ables individuals and groups to organize their complex 
world into comprehensible units. Stereotypes for 
various racial, ethnic, and institutionalized groups 
have been documented by researchers in sociology 
and psychology. Given that stereotypes originate 
within and are maintained by the cultural milieu, 
this study has demonstrated that physical charac- 
teristics and criminality are indicative of one an- 
other. 

The focus of this study was to investigate the pos- 
sibility that criminal facial stereotypes are related 
to ratings of physical attractiveness. Specifically, this 
study examined the hypothesis that negative facial 
stereotypes for (most likely to be a perpetrator) mur- 
der and armed robbery would be related to low rat- 
ings of physical attractiveness, whereas positive facial 
stereotypes for deviance (least likely to be a perpe- 
trator) would be related to high ratings of physical 
attractiveness. The study was conducted in two parts: 
Experiment 1 involved the rating of slides of young 
adults for physical attractiveness. In Experiment 2, 
subjects were asked to rate attractive and unattrac- 
tive stimulus slides in terms of the likelihood that 
the person depicted would commit murder or armed 
robbery. In Experiment 1, 28 subjects (14 male and 
14 female) from the University of Manitoba under- 
graduate psychology pool rated the slides for phys- 
ical attractiveness. A stimulus pool of 30 color slides 
was prepared with subjects relaxed and not smiling, 
all being males between 20-26 years of age with the 
mean at 20.9 years. All slides were presented con- 
secutively at one sitting. The highest four and the 
lowest four became the “attractive” group and the 
“unattractive” group, respectively. The difference 
between the groups was highly significant statisti- 
cally. It was interesting that the male subjects rated 
the stimulus higher on perceived attractiveness than 
did the females. In Experiment 2, the subjects were 
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40 undergraduate psychology students (20 male and 
20 female) from the University of Manitoba. Two 
subjects were eliminated because they recognized one 
person each from the slides. 

The attractive figures were seen as significantly 
less likely to commit crime than were the unattrac- 
tive figures. This study provided support for the hy- 
pothesis that unattractive people are perceived as 
more likely to commit deviant acts than are attrac- 
tive people. The existence of attractiveness-related 
facial stereotypes for criminally deviant acts has im- 
portant practical implications for the controversial 
role of the eyewitness in the legal system. Forensic 
psychologists have documented the all-too-frequent 
miscarriages of justice that result from mistaken 
identification. If it is assumed that judges, juries, 
and lawyers are prone to the attractiveness bias 
demonstrated in this study, then it follows that court 
decisions, such as sentence severity, may be biased 
against unattractive offenders/suspects and biased 
in favor of attractive offenders/suspects. Replications 
of this study to provide feedback by the subjects on 
the factors they considered to be pertinent in their 
choices and replication to include female photo- 
graphic stimulus figures would be desirable. Cer- 
tainly, more research in this area is needed. 


“Urine Testing—A Critical Appraisal,” by 
Desmond Elder (July 1988). Drug use and abuse 
have become major problems in the United States 
and Canada, particularly since the politically con- 
servative Reagan administration has viewed drug 
abuse as the major social problem that has affected 
several social institutions, including the economy. 
By the early 1980’s, drug use and abuse had become 
publicly defined as a major threat to occupational 
health and public safety. To deal with this threat, 
the immunoasszy (urine test) was introduced as the 
primary weapon of the Federal Urine Collectors or 
“bladder cops.” 

In May 1986, Canada established the Addictior. 
Research Foundation. In March 1987, this founda- 
tion published its Best Advice report that contained 
six recommendations. One of the most controversial 
of these was that “drug screening be considered for 
employees who show deficits in job performance and 
whose behavior in the workplace is judged to con- 
stitute a safety risk to self or others.” Another was 
that “pre-employment and continued random drug 
screening be considered for employees in jobs that 
pose risk to co-workers and/or the public and that 
are unsupervised for periods such that evidence of 
impairment would not normally be subjected to ob- 
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servation.” The author contends that this is not good 
advice because it is gratuitous, in that employee- 
related risk is not a major problem. Further, if widely 
implemented, drug-screening may actually make life 
in society more hazardous. It legitimizes the exten- 
sion or amplification of social control by business 
corporations over their employees. As the advice is 
based on an ahistorical analysis, it ignores a major 
lesson taught by history that societal reaction to the 
drug problem does far greater social and personal 
harm than the “drug problem” itself. Unintended 
results of intended social actions or policies may have 
effects opposite to those intended. Unemployed drug 
users may increase their drug intake as a way of 
coping, may commit crimes to pay for drugs, and may 
cause an increase in the violent crime rate. When 
the officials in the Joyceville Penitentiary in Ontario 
began a drug testing program, a “Pee Market” opened 
involving the production, distribution, and sale of 
drug-free urine. On the basis of the evidence linking 
drug use with deaths and injuries at work, there 
appears to be no justification for the implementation 
of a mandatory employee-related drug screening pro- 
gram in Canada. Employers already have the au- 
thority to deal with workers who consume illicit drugs 
at work. The political freight carried by this program 
constitutes an additional reason for opposing its im- 
plementation. 


THE BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by HARRY W. SCHLOETTER 


With this issue (Spring 1988), the editorial board 
of The British Journal of Criminology has offered 
the reading public a most illuminating and infor- 
mational discussion on the past and present of Brit- 
ish criminology. Various papers were commissioned 
which portray the state of criminological disciplines, 
including research, history, sociology, radical cri- 
minology, and other developmental forces currently 
operative in Britain. 

Rather than narrowly focusing on two articles, 
this reviewer will offer the reader a broad overview 
of the entire issue, which incidentally carries more 


articles within its pages than are normally accom- 
modated. 
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The lead article, “British Criminology Before 1935,” 
by David Garland of the University of Edinburgh 
traces the history of “scientific thinking” about crim- 
inals within Britain. Garland presents the begin- 
nings of university lectures on “criminology” and the 
development of professional journals. It is surprising 
to note that before 1950 there was no specialist pe- 
riodical devoted exclusively to criminology. 

Well-known works by some of the leading experts 
of the day are also examined. It is most fascinating 
to modern readers to see the depth of early studies 
and research. 

Following Garland’s article is “British Criminol- 
ogy: 1935-48” by Terence Morris of the University 
of London. Here Professor Morris reviews the period 
immediately before, during, and immediately after 
the second world war. He relates some of the social 
history of that time and its impact upon his field of 
study. A major review of the literature is offered in 
addition to the policies of the various governments. 
A major development in the early years came about 
because of the persecution of Jews by Hitler and his 
cohorts. As a result, distinguished continental cri- 
minologists emigrated to Britain and have left an 
indelible mark upon the study of criminology. Dis- 
tinguished names such as Mannheim, Grunhut, and 
Radzinowicz are all recognized, and their contribu- 
tions are noted. The groundwork was laid for the 
foundations of academic criminology, and within this 
article the reader is afforded an opportunity to relive 
those fruitful times. 

The next three articles, “The Development Of Cri- 
minology In Britain 1948-1960” by J.P. Martin, “The 
Sociology Of Crime And Social Control In Britain” 
by David Downes, and “The Present State Of Cri- 
minology In Britain” by Paul Rock, all expand and 
illuminate the role of criminclogy in Britain. How 
various forces affected the development of criminol- 
ogy is discussed in detail. 

“Methodological Developments” by Ken Pease of- 
fers a picture of the selection of methodologies uti- 
lized by researchers in their.on-going study of crime 
and criminals. The article, while not lengthy, con- 
tains much useful information. 

The next two articles relate to two distinct areas 
of concern. The first deals directly with “Psycholog- 
ical Contributions To Crimiinology” by D.J. West, 
and the other deals with “Feminism And Criminol- 
ogy In Britain” by Gelsthorpe and Morris. In both 
of these highly readable articles, the reader is offered 
a historical review of pertinent literature in addition 
to discussion of the problems associated with partic- 
ular forms of study or treatment. Both articles are 


manifestly sound and contain a wealth of useful in- 
formation, enabling the reader to gain a deeper ap- 
preciation of some of the problems discussed within 
the content of the respective papers. 

Andrew Ashworth on “Criminal Justice And 
Criminal Process” and J.A. Sharpe on “The History 
Of Crime In England 1300-1914” further illuminate 
the complex criminological field of study. How much 
money, time, and effort were spent over the years to 
achieve a meaningful answer to the crime problem 
is addressed. 

The two concluding articles are devoted to subjects 
that seem to have much current interest. The first 
on “British Criminology And The State” by Robert 
Reiner and the second by Jack Young on “Radical 
Criminology In Britain” are both highly readable 
and in some cases may even be provocative. Both 
however are trenchant with the authors’ insights 
into their specific subject matter. 

As the reader may discern, this rather telescopic 
approach to this special issue poses some problems. 
It is hoped that in the brief synopsis of each of the 
articles, the reader will derive a flavor of the entire 
issue. The contribution of the authors of = piece 
is acknowledged. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. Situ, M.D. 


“The Medical and Social Science Basis for a 
National Infant Care Leave Policy,” by Pauline 
Hopper and Edward Zigler (July 1988). As in- 
creasing numbers of women enter the United States 
work force, infant care needs take on new impor- 
tance. The authors of this informative review ob- 
serve that over 75 percent of mothers will be part of 
the labor force by the year 2000 if current trends 
continue. With most women working out of economic 
necessity, it is further observed that almost 48 per- 
cent of working women with children under 3 years 
of age are their family’s sole provider. Furthermore, 
it is projected that 88 percent of women in the work 
force will become pregnant at some time during their 
working years, with less than 40 percent of the fe- 
male labor force having access to any maternity ben- 
efits. The problem is compounded by the fact that 
many women are employed in part-time and tem- 
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porary positions where employers are not required 
to provide any disability or health benefits. In short, 
these authors observe that the United States is unique 
among all industrialized nations in its lack of a sta- 
tutory maternity leave policy. 

In considering the needs of infancy the authors 
observe that “the interactive patterns established in 
the first half year of life foreshadow the quality of 
the infant’s later socioemotional development.” 
Mothers who are sensitive to their infant’s needs 
provide predictable and responsive care which is the 
basis for loving attachments which serve as models 
for future interpersonal relationships. Of course, these 
needs are especially important for infants with var- 
ious types of physical and mental handicaps. 

Effective infant care requires both that the par- 
ents have time and energy. Parents who are tired or 
under stress may be less able to give acceptable care 
to their babies. Parents who must return to work 
when they are not comfortable with the day care 
arrangements for their infant may well experience 
additional stress on the job. Problems experienced 
in infant care may be the source of significant mar- 
ital conflicts. Such marital conflict can have a harm- 
ful impact on the socioemotional development of the 
infant. Where there are other children in the family, 
the care needs of a new infant car have an adverse 
impact on the siblings. Finally, the expense of infant 
day care can become an insurmountable burden on 
the family itself. . 

The authors strongly recommend a nationally 
mandated infant care leave program in support of 
the parental role, thereby providing a healthier be- 
ginning for mother and infant. The authors suggest 
that minimum requirements for an acceptable infant 
care leave policy should include provisions for a suit- 
able period of unpaid leave and job protection. They 
also suggest that paid parental leave might prove to 
be an advantageous way for society to solve the cost 
of infant care programs. 


“Intergenerational Conflict: Middle-Aged 
Women Caring for Demented Older Relatives,” 
by Marjorie A. Pett, Michael S. Caseta, Ann P. 
Hutton, and Dale A. Lund (July 1988). While de- 
mographic trends continue to show the United States 
population to be growing older, middle-aged women 
continue to accept the traditional responsibility of 
caring for elderly parents. It has been suggested that 
daughters who serve as care-givers for their elderly 
relatives have an internalized model of care-giving 
based on a parent-infant model. The most devastat- 
ing and debilitating of chronic conditions among the 
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elderly are organic brain disorders, particularly the 
dementias which are estimated to strike 15 percent 
of the United States population over 65 and 20 per- 
cent of those over 80. The goal of this research study 
was to determine what happens to adult female chil- 
dren who become primary care-givers to their de- 
mented relatives. Having hypothesized that these 
middie-aged women care-givers would be subject to 


- a variety of stresses, this study focuses on the dif- 


ferences in care-giving experiences of women who 
care for older demented relatives in the same house- 
hold and those whose relatives live separately in the 
community or in institutional settings; it also fo- 
cuses on the impact of employment of the care-giver 
outside the home, the coping strategies of care-giv- 
ers, and finally the kinds of problems and needs most 
frequently reported by these care-givers. 

Care-givers were identified through various sup- 
port groups to which they belong. Approximately 
2,400 questionnaires were sent to care-givers on the 
mailing lists of these support groups with a return 
of approximately 900 usable questionnaires. A sub- 
sample of 181 women was taken from this study. 
These were women who indicated that they were not 
only providing care for an aging relative but also 
had children under the age of 18, a spouse, or both 
residing with them. 

A profile of these respondents showed that 88.4 
percent were daughters of the dementia patients while 
the remainder were daughters-in-law. Of the re- 
spondents, 31.5 percent were caring for their rela- 
tives in their own homes while 35.4 percent had their 
relatives residing in a separate residence and 33.1 
percent reported that their family member had been 
institutionalized. The average age of these respon- 
dents was 47.3 years. Approximately half of the re- 
spondents were employed either full-time or part- 
time while the other half described themselves as 
full-time homemakers. Respondents who cared for 
their impaired relatives in their own home reported 
significantly higher percentages of care-giving re- 
sponsibilities and contributions to health care costs, 
higher levels of burden, lower frequency of perceived 
social support, and a lower quality of informal sup- 
port overall than the other two groups. It was in- 
teresting that the care-givers’ employment status 
did not seem to affect their feelings in these situa- 
tions. On the other hand, caring for demented rel- 
atives in their own homes seemed to place care-givers 
at higher risk. 

Care-givers expressed frequent feelings of resent- 
ment, frustration, and annoyance with their de- 
mented relatives. These feelings were intensified in 
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instances where the demented relative expressed 
paranoid feelings, mood changes, and criticism of the 
care and care-giver. At least a third of these care- 
givers expressed fear of aging and the possible in- 
heritability of dementia. At least a quarter of them 
expressed the wish to spare their own children the 
experience of caring for a parent with dementia. 

Perhaps the greatest burden which the care-giver 
must bear is that differences which may have oc- 
curred between parent and child are no longer ne- 
gotiable when the parent becomes demented. In this 
respect, the burden of the care becomes very much 
a factor of the interpersonal context in which the 
care is given. Viewed in this context, it would seem 
that it would be only a rare care-giver who could not 
benefit from psychological counseling and support 
as well as a variety of instrumental supports. 


ARTICLES OF SPECIAL 
INTEREST IN LEGAL: 
JOURNALS 


Reviewed by CANDACE McCoy 


Legal Standards Concerning Parole, 
Probation, and Furloughs 


The wisdom of releasing convicted offenders under 
various legal controls—probation, parole, work re- 
lease, furloughs—has been debated vigorously in the 
media recently. In last fall’s Presidential campaign, 
Vice President Bush accused Governor Dukakis of 
being “soft on crime” because a Massachusetts prison 
inmate had committed murder while on furlough. 
The political arena is not an optimum forum for ex- 
plaining the complexity of release programs. For- 
tunately, several recent law review articles address 
the issue with considerably more depth and insight. 

The articles cover state officials’ legal liability for 
harm caused by convicted offenders while on parole! 
or furlough.” The furlough case, Estate of Gilmore v. 
Buckley, 787 F.2d 714 (1st Cir., 1986), arose in Mas- 
sachusetts and covers the type of tragic events that 


1 Obstacles to Holding a Parole Official in Virginia Liable for the Negligent Release 
or Supervision of a Parolee, 22 U. RICH. L. REV. 83 (1988). 

2First Circuit Declines to Impose Liability under 42 U.S.C. § 1983 for Criminal 
Attack by Furloughed Inmate, 21 SUFFOLK L. REV. 215 (1988). 


eventually became campaign issues (though this is 
not the case that caused campaign uproar). Patricia 
Gilmore was the victim of a brutal murder commit- 
ted by Bradford Prendergast. Earlier, Prendergast 
had been convicted of threatening Gilmore with bod- 
ily harm and had been held in a psychiatric hospital 
for observation. The psychiatrist there filed no report 
despite a full written record as to Prendergast’s vi- 
olent urges; Prendergast refused to submit to ex- 
amination and therefore could not be diagnosed. The 
trial judge sentenced Prendergast to 6 months im- 
prisonment. Three days prior to his scheduled dis- 
charge date, he was released on a short-term furlough. 
A day later, he kidnapped and murdered Gilmore. 

Gilmore’s estate sued the state and county offi- 
cials who had jurisdiction over the case. The Federal 
district court found for the defendants, holding that 
the local officials had not been deliberately indiffer- 
ent to Gilmore’s danger (“deliberate indifference” is 
the standard, not negligence) and that the state de- 
fendants and the state itself were immune from suit 
for civil damages. The circuit court affirmed, stating 
that, while the events were certainly tragic, no “spe- 
cial custodial or other relationship” existed between 
the state and Gilmore so that Gilmore would have 
been entitled to any greater state protection than 
any other potential victim. 

The Suffolk law review article blasts this decision, 
but not because its legal reasoning was deficient. The 
case should turn on its facts, and in this particular 
instance the local officials knew personaily of the 
special danger Gilmore was in. Though they knew 
that Prendergast intended to kill Gilmore, they were 
“deliberately indifferent” or reckless in ignoring 
foreseeable harm. In other cases where an offender's 
threats or actions are vaguer, that legal standard 
would probabiy not be met. 

The article presents a nice overview of Federal 
civil rights law as it applies to prison furloughs. Im- 


_ plicitly, it also raises a thorny issue: if the victims 


of crimes committed by wrongfully released pris- 
oners can sue for violations of their civil rights, ex- 
actly what rights have been violated? Gilmore’s estate 
sued for denial of life and liberty without due process 
of law. While there must be a constitutional “peg” 
to allege a § 1983 violation, courts generally have 
held that the Constitution does not impose an affir- 
mative duty on the government to protect citizens 
from each other; instead, it protects them against 
arbitrary actions by the government itself. Whether 
ignoring a potential crime is an abuse of govern- 
mental power is a question of fact, but the legal 
standard against which it will be measured is cer- 
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tainly difficult to meet. The article offers a brief sec- 
tion on these victims’ constitutional rights,° noting 
that such cases are usually successful only if the 
court finds that there were special circumstances or 
a special relationship between the government and 
the victim. 

Recently, there has been some political and legal 
agitation for a constitutional amendment stating that 
victims of crime have as many legally enforceable 
rights as do those accused of crime. A troublesome 
issue raised in the furlough cases is whether such 
an amendment would subject probation and parole 
officials to personal legal liability if released offend- 
ers’ victims were given expanded constitutional pro- 
tection. At present, such an amendment is unlikely, 
but its implications should not be ignored. 

Holding state officials liable for crimes committed 
by released offenders is not a new idea, of course. 
The issue has arisen often over the past decade in 
regards to crimes committed by parolees. In 1980, 
the U.S. Supreme Court held that parole board of- 
ficials are generally shielded from Federal civil rights 
liability because the chance that a new crime will 
be committed is too speculative and remote from the 
parole decision to hold the decisionmaker legally re- 
sponsible. However, although victims may not sue 
- under Federal statutes, state tort liability may be 
an alternate avenue of legal attack. This depends on 
the particular tort law of the state. The recent Uni- 
versity of Richmond law review article explains Vir- 
ginia’s tort structure and applies it to the problem 
of crimes committed by parolees. 

In 1981, the Virginia legislature passed a Tort 
Claims Act that abolished the sovereign immunity 
of the state and its officials. However, six exceptions 
to the rule were listed, including “any claim arising 
out of ... an administrative proceeding.”® The Vir- 
ginia courts are struggling to apply the state’s com- 
mon law to the new statute, and the article reviews 
applicable caselaw. Even if officials are not immune, 
tort law could still prevent plaintiffs recovery. “The 
plaintiff has the additional burden of proving that 
the parole official owed an actionable duty of care to 
the victim and that the parole official’s alleged neg- 
ligence proximately caused the victim’s injuries.”® 
In Virginia, the author predicts, few state courts will 
find that the crime victim/plaintiff has met this stan- 


3]d. at 221-224. 

4 Martinez v. California, 444 U.S. 277 (1980). 

5Qbstacles to Holding a Parole Official in Virginia Liable. . ., supra. at 85-86. 

at 92. 

7Sunny A.M. Koshy, The Right of [All] People to be Secure: Extending Fundamental 
Fourth Amendment Rights to Probationers and Parolees, 39 HASTINGS L.J. 449 (1988). 
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dard. This law review article could be instructive for 
readers in other states who wish to review the rea- 
soning process likely to apply under state tort anal- 
ysis. 

A third recent article of interest covers an entirely 
different legal question about releasees. At issue is 
the fourth amendment rights of probationers and 
parolees.’ This piece is a very thorough overview of 
fourth amendment law as it applies to probation or 
parole officers’ searches of their supervisees. The 
fourth amendment states that citizens may not be 
subjected to unreasonable search or seizure. A search 
is unreasonable if it is conducted without a warrant. 
However, the Supreme Court has fashioned so many 
exceptions to the warrant requirement that warrant 
cases are now unusual, compared to the number of 
lawful warrantless arrests. One such exception is the 
“administrative search,” in which officials of admin- 
istrative agencies (as distinguished from police of- 
ficers) may conduct warrantless searches as part of 
their administrative duties. In Griffen v. Wisconsin, 
107 S.Ct. 3164 (1987), the Supreme Court held that 
this exception to the warrant requirement applied 
to searches by probation officers. 

The author disagrees with this blanket exception 
to fourth amendment constraints and proposes in- 
stead that the government must meet a “compelling 
interest” or “least intrusive means” test. She also 
proposes that the exclusionary rule be extended to 
probation and parole revocation hearings. 

Considering caselaw development over the past 
three decades, in which so many exceptions to the 
warrant requirement have been approved that few 
police officers are regularly required to obtain a war- 
rant before a search, it is doubtful that the Court 
would backtrack on the administrative search ex- 
ception. Nevertheless, the article presents a very 
thorough overview of fourth amendment law as ap- 
plied to probationer and parolee searches. 

The article could be very useful reading because 
there are many legal theories that have been used 
to carve away fourth amendment protections in the 
area. The conditions under which probation or parole 
officers may search supervisees will depend partly 
upon the applicable exception to the warrant re- 
quirement. For instance, the modern “administra- 
tive safeguards” exception, which supplanted several 
older theories detailed in the article, holds that an 
officer of an administrative agency such as a pro- 
bation department may search without a warrant 
because internal administrative rules serve to pre- 
vent unreasonable search. This may be so, but a wise 
chief probation officer will probably want to review 
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internal policies on the matter to assure that they 
do indeed constrain the discretion of probation offi- 
cers who intend to search probationers. While a strict 
probable cause standard probably is not necessary, 


nevertheless a supervisor should approve the search 


beforehand. In this way, a record of the reasonable- 
ness and necessity of the search is established ad- 
ministratively. 

Furthermore, the author is concerned that the ad- 
ministrative search exception to the fourth amend- 
ment encourages police officers to use “a probation 
officer as a ‘stalking horse.’ ”® If a police officer can- 
not articulate sufficient probable cause to get a war- 
rant to search a probationer, she could approach the 
probation officer and suggest a search premised on 
the administrative exception to the warrant require- 
ment. Few probation departments would want to be 
used this way, but careful review of probationer and 
parolee searches would discourage compliant pro- 
bation officers from engaging in the practice on their 
own. 

The author suggests that such ruses would be re- 
viewable if the exclusionary rule were extended to 
revocation hearings. While in theory this may be a 
laudable idea, in practice it has very little chance of 
adoption. Indeed, a bill has been introduced in the 
current session of Congress to permit a good faith 
defense to exclusionary rule challenges in all crim- 
inal cases, not just the limited instance of the re- 
vocation hearing. When political winds blow so 
strongly against a large target; smaller concerns such 
as administrative hearings are not likely to be re- 
moved from the storm. 


JOURNAL ARTICLES ON 
ALCOHOLISM ISSUES 


Reviewed by EDWARD M. READ 


“Adult Inpatient Alcoholics: Physical Exer- 
cise as a Treatment Intervention,” Journal of 
Studies on Alcohol, by James Palmer, Nicholas 
Vacc, and John Epstein (September 1988). Very 
little research has been conducted on the relative 
value of physical fitness in the rehabilitation of al- 
coholics. Traditional treatment models tend to focus 
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on cognitive therapy, education, and spiritual de- 
velopment (self-help groups, e.g.). Since many stud- 
ies have documented the benefits of exercise on 
depression, anxiety, and poor self-esteem (problems 
peculiar to early alcoholism recovery), our research- 
ers decided to put some theory to test. 

The study was simple but instructive. It involved 
control (non-exercise) and exercise groups going 
through a 28-day residential alcohol treatment pro- 
gram in Greensboro, North Carolina. At entry and 
again at discharge, both groups were administered 
a series of tests designed to identify relative levels 
of depression, anxiety, and self-concept. The exercise 
regimen consisted of running and/or jogging. 

Their hypothesis was confirmed. Physical exercise 
can indeed be a “useful component” of inpatient al- 
cohol treatment. Exercise group patients scored bet- 
ter on all of the test instruments. 

The authors emphasize the need for followup re- 
search and data. What, if any, are the differences in 
abstinence rates for each population? Would the re- 
sults improve even more if run for a longer period 
of time? Evidently, physiological changes in the hu- 
man body as a result of regular exercise take 6 to 
12 weeks for full expression. 

These are excellent questions and the study was 
a good reminder of the incredible importance of a 
well-rounded treatment perspective. Group counsel- 
ing alone will simply not suffice. We cannot afford 
to forget the multifaceted nature of this disease. It 
is an illness characterized by spiritual, emotional, 
cultural, and physiological disparities. 


“Predictors of Recidivism in DUIIs,” Journal 
of Studies on Alcohol, by Kathy A. Beerman, 
Margaret M. Smith, and Roberta L. Hall (Sep- 
tember 1988). Drunken driving continues to plague 
our society and is responsible for approximately one- 
half of all traffic-related fatalities. Eight out of 10 
Americans admit to drinking and driving. And un- 
fortunately, despite stringent social controls (pro- 
hibitive laws) people continue to drink and drive. 
Some even continue to do so after fairly serious legal 
consequences. It is this “recidivist” population which 
interests our authors. Their objective was to locate 
biographical and arrest factors which might differ- 
entiate drinking drivers according to their total 
number of offenses. 

This was a 12-year longitudinal study which iden- 
tified a population of drunk drivers through exam- 
ination of court records in Benton County, Oregon. 
A driver receiving more than one citation within this 
period of time was classified as a recidivist. There 
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were no self-reports; the researchers only analyzed 
the facts. 

Forty-four percent of their total population (over 
500 citations) were recidivists, a little higher than 
previous studies have identified. This was attributed 
to the length of time covered by the study. The au- 
thors were most surprised by the relationship be- 
tween repeater status and alcohol-related traffic 
accidents. There was little difference in the associ- 
ation of traffic accidents with DUI recidivist status. 
In other words, recidivists were not any more prone 
to have accidents than their single-offense counter- 
parts. It is thought this could very well be a function 
of an alcoholic’s increased tolerance level and ability 
to function more normally despite the amount con- 
sumed. 

Another finding related to statistically significant 
differences between drivers with varying numbers 
of DUIs. Drivers with multiple arrests (we assume 
the authors mean more than just two; they do not 
specify) tend to exhibit more seriously antisocial (this 
writer’s term) behavior and/or circumstances such 
as prior criminal arrests and signs of later stage 
alcoholism such as more unemployment, more mid- 
week and mid-day arrests, and elevated blood alco- 
hol levels. ; 

This study reminds us of the importance of taking 
good and thorough drug and alcohol histories (in- 
cluding prior record, of course); a multiple recidivist 
could be presenting a series of serious problems which 
extend well beyond the problem drinking. And par- 
adoxically, perhaps we worry too much about the 
recidivist becoming involved in traffic accidents. It 
appears as though he is no more prone to such in- 
cidents than the first-time offender. . 


“Changes in Depression among Abstinent Al- 
coholics,” Journal of Studies on Alcohol, by 
Sandra A. Brown and Marc A. Schuckit (Sep- 
tember 1988). Professionals in the alcoholism treat- 
ment field are well aware of the heightened frequency 
of depression or negative affect experienced by the 
newly recovering alcoholic. For most, the depressive 
symptomatology comes to an end within 4 weeks of 
abstinence without the use of medication or special 
therapeutic intervention. Since depression could in- 
fluence the degree of a patient’s treatment partici- 
pation and affect relapse rates, the authors sought 
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to examine the “type” of symptoms associated with 
early abstinence within an inpatient treatment set- 
ting. They wondered if the severity could be mea- 
sured over time (4 weeks—the typical inpatient stay). 
Is there a type of depressive symptom which dissi- 
pates more rapidly than others? At what point should 
the depression be considered clinically significant 
and therefore appropriate for traditional treatment 
intervention? 

The study sample originated from a group of pa- 
tients admitted to a San Diego Veterans Adminis- 
tration Medical Center. Forty-two percent of the male 
primary alcoholics displayed depressive symptoms 
at intake, a rate comparable to individuals in the 
general population hospitalized for an affective dis- 
order. By the second week of their inpatient stay, 
scores on a depression rating instrument were re- 
duced to the normal range and only 12 percent (of 
the 42 percent) evidenced clinically significant de- 
pressive affect. 


The specific type of depressive symptom which | 


tended to predominate was labeled “dysphoric mood.” 
By week #2 of treatment the mood symptoms had 
been reduced by 50 percent. There was a gradual but 
consistent leveling off altogether by week #4 of 
treatment. 

Among other things, the authors conclude that 
“intervention decisions” (to medicate or not to med- 
icate, for example) should not be made on the basis 
of negative affect (or depression-like symptoms) dis- 
played within the first 3 weeks of inpatient abstinent 
alcoholism treatment. Such premature decisions could 
preclude a natural spontaneous remission of sorts 
which seems to occur for most patients prior to the 
end of the 4th week of treatment. However, symp- 
toms which continue beyond this length of time should 
be regarded closely (because they are considered 
“atypical” of course). 

As an editorial aside, it would appear as though 
many newly recovering alcoholics could easily mis- 
identify their despondent mood as being a reason for 
their drinking as opposed to being the result of their 
alcoholism. Additionally, these depressive symp- 
toms might be directly related to the grieving process 
associated with the loss of something as significant 
as alcohol. More studies in this area would be help- 
ful. 
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Your Bookshelf on Review 


EDITED By J. E. BAKER 
Federal and State Corrections Administrator, Retired 


A Sentencing Primer 


Alternative Sentencing: A Practitioner’s Guide. By 
Andrew R. Klein. Cincinnati, Ohio: Anderson Pub- 
lishing Company, 1988. Pp. 341. 


The early 1970’s brought a renewed interest in 
expanding alternatives to incarceration in the United 
States. Criminal justice practitioners and academi- 
cians, focusing primarily on the problem of over- 
crowded prisons, reluctantly joined together to explore 
and develop sentencing alternatives other than those 
traditionally employed by the trial courts. While the 
primary focus was directed at reducing prison com- 
mitments, emphasis was also placed on alleviating 
substandard conditions in local confinement facili- 
ties and relieving problems associated with large 
and unmanageable caseloads of probation profes- 
sionals. 

In addition to addressing overcrowding problems 
facing post-adjudication agencies—probation, jails, 
prisons, and parole—criminal justice professionals 
identified the need to expand non-institutional sanc- 
tions for non-violent and property offenders. The em- 
phasis was clearly directed at keeping the offender 
in the community and, concurrently, requiring greater 
accountability. The following were some of the strat- 
egies suggested to expand sentencing alternatives: 
“split” sentences; “shock” probation; intensive su- 
pervision and specialized caséloads for high risk and 
high need offenders; electronic monitoring; urine 
surveillance; house arrest; privately operated facil- 
ities; expanded use of fines; restitution; victim and 
offender reconciliation; and community service. 

In Alternative Sentencing: A Practitioner’s Guide, 
Andrew R. Klein provides an excellent overview of 
current sentencing practices and offers examples of 
alternative dispositions being rendered by the courts. 
Components of alternative sentences are examined 
and issues pertaining to the enforcement and eval- 
uation of these sanctions are addressed. This work 
is well researched and offers a wealth of references. 
While most of the sentencing alternatives presently 
employed are covered, the depth of the information 
presented is, at times, uneven and the data relied 
upon range from current to obsolete. One of the most 
important sections of the book may be found in Chap- 
ter 12, which contains “alternative sentencing 
checklists.” From a practitioner’s perspective, this 


chapter can be extremely helpful in the assessment 
and selection of sentencing options. 

I suspect that my major criticism of this book is 
that Klein, who has served as chief probation officer 
in Quincy, Massachusetts, under Judge Albert L. 
Kramer, long an advocate of expanded sentencing 
options, attempts to caver too much material in a 
single volume. As a result, several topics are left 
wanting. A more precise or limited focus would, in 
all likelihood, have enhanced this book. 

Despite the shortcomings, this work has consid- 
erable merit. Klein’s book is a primer of current sen- 
tencing practices. It identifies potential pitfalls in 
the sentencing process and offers practical sugges- 
tions. It also addresses certain political realities which 
must be confronted when experimenting with new 
sentencing alternatives. Practitioners new to the field 
of criminal justice should pore over this effort as they 
would a textbook. 


Bryan, Texas DAN RICHARD BETO 


Alcoholism: No Longer a Disease? 


Heavy Drinking: The Myth of Alcoholism as a Dis- 
ease. By Herbert Fingarette. Berkeley, California: 
University of California Press, 1988. Pp. 166. $16.95. 


Make no mistake about it, Herbert Fingarette is 
not out to win friends and supporters within the 
traditional alcohol treatment community. The pub- 
lication of his recent book will incite passionate cries 
of fury and resentment among many recovering 
counselors, abstinence-based rehabilitation program 
staff, and disease model proponents. He is provoca- 
tive, and some readers will find it difficult to keep 
their minds open long enough to take advantage of 
good controversial reading. Dr. Fingarette forces us 
to think, doubt, analyze, and question the status quo 
of modern day alcoholism treatment. For this we can 
be thankful. 

Heavy Drinking is essentially an unabashed in- 
dictment of present thinking and praciice in the 
treatment of alcoholics. The word “alcoholic” doesn’t 
even escape criticism; “heavy drinker” is thought to 
be more appropriate because it cuts through some of 
our stereotypes and encompasses the full range of 
behavior commonly associated with excessive alco- 
hol consumption. This seems to be pushing the se- 
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mantics a bit far, but Dr. Fingarette clearly wants 
to make a compelling argument. 

Dr. Fingarette subjects the classic disease concept 
of alcoholism to ruthless attack. Nothing is forsaken. 
He begins with a bold assertion that the American 
public has been purposely misled; ostensibly for our 
own good, of course. He writes, “Almost everything 
that the American public believes to be the scientific 
truth about alcoholism is false.” Proponents of the 
disease concept of alcoholism view the absence of 
control, especially after the first drink, as central to 


their framework for distinguishing between the al- 


coholic and his “normal” counterpart. Dr. Fingarette 
minces no words in providing persuasive scientific 
data to refute this long-held claim. Alcoholics can 
limit and do moderate their drinking behavior. He 
suggests the notion of lack of control has become 
“useless” in explaining why or. predicting when 
someone will exhibit a self-destructive pattern of al- 
cohol consumption. Failure to understand this may 
lead to a dangerous mis-labeling of heavy drinkers 
who certainly should be seeking treatment. 

A scientific (and yet possibly overly selective) re- 
view of the research literature leaves us painfully 
devoid of any single theory to account for alcohol- 
ism’s etiology. We should therefore stop searching 
for a cure to a disease which does not exist and begin 
concentrating our efforts elsewhere. We are dealing 
with a “diverse group of people who for diverse rea- 
sons are caught up in a particularly destructive way 
of life.” It’s that simple. We wonder. 

While Dr. Fingarette cites numerous articles and 
publications, why does he carefully omit any refer- 
ence to the renowned work authored by Milam and 
Ketcham (Under the Influence), a premier effort which 
supports the disease model? And if control is no issue, 
how do we account for the endless testimonies of 
suffering alcohoifts who have found themselves 
beaten, thrashed, and “bottomed out” by their self- 
destructive lifestyle? Are we to assume a conscious 
choice is being made to engage in this slow suicide? 
Maybe something is missing. Schizophrenia is a “dis- 
ease.” Do we attempt to minimize this condition sim- 
ply because one clearly identifiable cause, common 
to each and every one of its victims, has not been 
documented? And why such a vehement attack? Is 
Dr. Fingarette incapable of acknowledging parcels 
of truth which, if viewed collectively, help us un- 
derstand a baffling human condition? Throwing out 
the baby with the bath water seems a bit extreme. 

The attack wages on as we face the author’s biting 
analysis of present day treatment programs, espe- 
cially those which focus on abstinence as a basic 
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operating philosophy (which winds up being most of 
them). The facts are uncompromising. We are not 
having much success out there. If you need ammu- 
nition to support your claim, simply read this book. 
Dr. Fingarette’s bottom line is essentially this: al- 
coholics not in treatment have about as much chance 
to recover (or regain some semblance of “control”) as 
those who are. Or that at the very least these pro- 
grams did not make matters worse. His treatment 
of Alcoholics Anonymous (AA) is quite annoying 
frankly. AA could actually be providing a barrier to 
progress for most heavy drinkers due to its al! or 
nothing “ideological re-education” process, says the 
author. He provides absolutely no formal or scientific 
support for these remarks. And he conveniently avoids 
recently published research in support of AA’s over- 
all efficacy as an adjunct to the treatment process. 

“Central activity” becomes the basic construct for 
understanding the heavy drinker in what Dr. Fin- 
garette posits will be a far more practical theoretical 
foundation for treatment efforts. Lifestyles must un- 
dergo dramatic change in other words. An alcoholic 
chooses to make drinking the central focus of his life, 
much in the same way an individual decides to make 
baseball card collection an avocation. Or, “specific 
elements of a heavy drinker’s way of life are not 
symptoms of a disease but rather clues to the char- 
acter of that life.” A change in drinking activity must 
be preceded by and based on an acceptance of per- 
sonal responsibility for his or her present condition; 
the passive victim role (struck by the “invisible” dis- 
ease), will no longer suffice. And we could not agree 
more. However, how do we account for the individ- 
uals who sincerely “want” to stop, who have the in- 
ternal pain and motivation to do so, but simply do 
not seem capable of following through? Their “cen- 
tral activity” may have been chosen years before but 
now they are desirous of change and find themselves 
trapped. The “central activity” theory falls short here. 
Why aren’t the sick and seriously addicted heavy 
drinkers breaking down the doors to establish new 
lifestyles? Persuasive criticism is one thing, but let’s 
follow up with a conclusive and credible argument, 
not simply a “way of life.” ; 

Dr. Fingarette is capable of making constructive 
comments. His section of the book devoted to “Help- 
ing the Heavy Drinker” contains several thoughtful 
suggestions. His central premise is that unlike mod- 
ern day treatment efforts, he will not assume that 
any one methodology will work for all; alcoholics are 
a widely divergent group and treatment must be 
similarly varied and ready to meet individual needs 
and differences. As a strong advocate of “matching” 
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or pairing the patient with the kind of program best 
suited for his or her individual circumstances, Dr. 
Fingarette launches a compelling argument. He urges 
health professionals to create menus of probabilities 
reflective of which kind of program seems best suited 
for which type of drinker. He recommends introduc- 
ing the notion of “flexible measures of success,” ar- 
guing that an all or nothing abstinence-based 
treatment program will only be setting itself up for 
failure. Perhaps “controlled drinking” will indeed be 
an option for some, particularly the younger and less 
seriously disturbed heavy drinker. Viewing treat- 
ment within this new framework will be much less 
threatening to the patient; perhaps more will seek 
treatment if we loosen the reins a bit. No doubt. We 
have become far too entrenched in our almost ideo- 
logical condemnation of anything non-abstinence 
oriented. 

Dr. Fingarette’s final chapter takes a look at our 
nation’s social policies vis 4 vis alcohol consumption. 
This is an extremely readable book. Controversial? 
Definitely. But we can stand to examine some of our 
ways, communicate more directly with the research 
community, and perhaps reformulate our thinking 
so as to enhance our work with the alcoholic client. 
This is a must read for anyone concerned with the 
nature of alcoholism and its treatment. But a word 
of caution: the reader should be as equally critical 
and discerning. 


Hyattsville, Maryland EDWARD M. READ 


Confrontation and Technique 


Crisis Intervention: Acting Against Addiction. By 
Ed Storti and Janet Keller. New York: Crown Pub- 
lishers, 1988. Pp. 213. $17.95. 


What sounded like a good title and worthwhile 
topic just did not develop into a good book. Most of 
the 213-page book is intended for the curious laymen 
or the spouse, child, or parents of an alcoholic loved 
one. This book is actually 21 pages of professionally 
relevant text and far too many pages of war stories 
or case examples. The introductory text explains what 
an intervention is and how to arrange and conduct 
one. Denial of addiction by the drinker or other sub- 
stance abuser is not easily overcome. The family, 
employer, and other important persons in the ad- 
dicted person’s life must often stage a confrontation 
session to facilitate detoxification and treatment. This 
part of the book is invaluable to the human service 


provider. But, the techniques of staging an inter- 
vention are too briefly addressed. 

The book does end on a positive note by offering 
an appendix listing appropriate questions to ask in 
selecting treatment facilities. In Appendix B the lay 
reader is told what to expect and what is important 
to know about interventions, detoxification, program 
focus, and aftercare for the alcoholic or chronic sub- 
stance abuser. 

The court counselor, social worker, clergy, or oth- 
ers seeking to learn how to stage, or to assist a fam- 
ily-employer stage, an intervention is: best directed 
to other books and journal articles. It may be ap- 
propriate for such professionals to read Vernon John- 
son’s seminal work, I'll Quit Tomorrow, James 
Milam’s Under The Influence or to attend a few local 
AA and NA meetings or visit inpatient facilities. The 
intervention topic is far too important to entrust to 
Mr. Storti and his writing assistant. This book would 
not serve as a worthwhile addition to anyone’s 
professional library. 


Fairfax, Virginia Enric T. AssuR 


Corruption and Murder 


Three Bullets Sealed His Lips. By Bruce A. Rub- 
enstein and Lawrence E. Ziewacz. Michigan State 
University Press, 1987. Pp. 13€. $13. 


The gangland slaying of State Senator Warren G. 
Hooper on January 11, 1945, was 3 days before he 
was to have testified against millionaire Frank D. 
McKay of Grand Rapids before a grand jury inves- 
tigating alleged corruption in the Michigan legis- 
lature. This book, which explains in detail the events 
as they developed for several years, is well-docu- 
mented, taking all quotations directly from their 
sources, including published accounts, private cor- 
respondence, personal interviews, trial transcripts, 
and sworn testimony. Because no arrests had been 
made by 1951, a journalistic prediction was that “The 
Hooper case will continue to come back to remind 
the people and politicians of Michigan of the black 
days of 1945 when almost every official of the state 
had his price” (flyleaf). 

A grand jury investigation was begun in 1943 that 
resulted in the successful prosecution of a former 
lieutenant governor, 12 state senators, 11 state rep- 
resentatives, and scores of prosecuting attorneys, po- 
lice officials, and lobbyists. A total of 130 arrests led 
to 62 convictions. In this setting, Senator Hooper had 
“cracked” and confessed taking bribes from the 
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wealthy Republican Party Boss Frank D. McKay, 
who had financed much of the corruption. Special 
prosecutor Kim Sigler, who had “cracked” Hooper, 
had scheduled him to testify before the grand jury. 
When Hooper started from Lansing to go the 36 miles 
home to Albion on two-lane M-99, the killers were 
notified. They caught and killed Hooper a little be- 
fore 5 p.m. about 16 miles from Albion near where 
another two-lane road, M-50 from Jackson, inter- 
cepted M-99. Nothing happened in the next 7 weeks; 
the alarming Hooper story was relegated from the 
front page to the inside pages of the newspapers and 
then disappeared. 

At the State prison of Southern Michigan at Jack- 
son, the largest walled prison in the world holding 
about 5,200 inmates at the time (larger penal colo- 
nies and “closed cities” are in China and the U.S.S.R.), 
Deputy D.C. Pettit allowed private conferences by 
Purple Gang members (a Detroit gang) and other 
“convicts” in his office and at his home (p. 127). War- 
den Harry Jackson permitted female visitors to go 
to bed with some inmates (p. 127). Liquor was run 
from O’Larry’s Bar in Detroit to Deputy Pettit’s house 
for inmate consumption. Favored inmates were per- 
mitted to leave the prison while still officially “on 
count” to attend ball games, visit brothels, and other 
activities (p. 128). Inmates were the only guests at 
the wedding of Pettit’s son, which resulted in a five- 
column story in the Detroit Free Press. Rumors began 
that an inmate or inmates had been released from 
the prison while still “on count” to murder Senator 
Hooper, financed by McKay. 

Earlier in the case, McCormick of the Detroit Free 
Press and Nieber of the Detroit News had promised 
Sigler that his full cooperation could result in good 
news stories that might put him into the governor’s 
chair. Sigler followed through and was elected gov- 
ernor in November 1946, for the term from January 
1947, to January 1949. Sigler also had visions of the 
White House in Washington, DC. His first act as 
governor was to remove Oscar Olander as state po- 
lice commissioner and appoint Don Leonard as his 
replacement. There were many interrogations, ac- 
cusations, letters from other inmates providing “in- 
formation”—mostly false—and confusion. In 1960, 
the Detroit News ran the last feature story ever printed 
on the Hooper story and summarized the futile quest— 
“the mystery is as great today as ever.” 

Defense counsel erroneously thought that Sigler 
had granted immunity to the two killers, Sam Abra- 
mowitz and Henry Luks. A second theory was that 
Harry Fleisher and Mike Selik had done it, but they 
were not the killers either. The crime was obviously 


committed by inmates still “on count” at the prison 
(p. 192). The plan evolved that for $25,000 given to 
the perpetrators from McKay, Deputy Pettit would 
be notified when Senator Hooper left Lansing for 
Albion and he would call the inmates and provide 
his own maroon coupe for the trip. After Fleisher 
and Selik entrusted the murder to Abramowitz, who 
made two trips to Albion and failed, Raymond Bern- 
stein took over the project himself. Early in the after- 
noon of January 11, Pettit was gone, so it was Warden 
Harry Jackson who received the notification that 
Hooper had started home. He called Bernstein and 
Harry Keywell, had them outfitted in civilian clothes, 
obtained Pettit’s maroon coupe, provided the re- 
volver Pettit had obtained, and they left the prison 
at 3:30 p.m. with Keywell driving. They drove on M- 
50 until they reached M-99 on which Hooper was 
traveling. It was just north of Springport where they 
drove Hooper off the road. Bernstein got out of the 
maroon coupe, went to Hooper’s car and opened the 
driver’s door, grabbed him, and fired bullets into his 
head. They returned to the prison about 6 p.m., left 
the coupe at Pettit’s house, changed clothes, and went 
back to their cellblock. Sigler thought that Bernstein 
and Keywell were the murderers, but he did not act 
on it because he wanted to send Frank D. McKay to 
prison, rather than accomplish the bland act of con- 
victing men who had already been convicted and 
were serving time. Sigler did not want some of his 
questionable methods brought out on the witness 
stand. Everyone privy to the Hooper-McKay tie had 
to be kept silent (p. 202). Those with inside know!}- 
edge began to receive favors attributed to then Gov- 
ernor Sigler, which assured their silence. His hopes 
for greatness died, however, when he was defeated 
for reelection in November 1948. He died November 
30, 1953, when his plane crashed into a newly erected 
fog-shrouded television transmitter tower northwest 
of Battle Creek. 

Before going into the Army during World War II, 
this reviewer lived in Albion across the street from 
Senator Hooper and commuted daily 20 miles to 
Jackson to work in the prison. With contacts in Lan- 
sing, the state capital, and with further contacts from 
having previously lived in Grand Rapids, this re- 
viewer was acquainted with all the major characters 
named in this book, including the inmates, some of 
whom were seen daily, such as Raymond Bernstein. 
Not mentioned in the book was the corruption that 
extended to Detroit, from where many high police 
and other officials were in the prison, including the 
superintendent of police, the Wayne County (De- 
troit) prosecutor, and the mayor of Hamtramck, a 
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city within the city of Detroit with a heavy Polish 
population. Upon the reviewer’s return from the Army 
after World War II, many changes had been made. 
Governor Kelly had removed seven top administra- 
tors from the prison, including Warden Harry Jack- 
son, Deputy D. C. Pettit, and Inspector Robert Wilson, 
all mentioned in the book. New procedures and ad- 
ministrative practices had been instituted, in which 
this reviewer was fortunate to have been able to 
participate. This book narrates an excellent mystery 
that excels most mystery novels. The general con- 
clusion was that, officially, Michigan’s most sensa- 
tional murder remained a mystery (p. 176). 


Tallahassee, Florida VERNON Fox 


Courts and Their Players 


Law and Justice. By Howard Abadinsky. Chicago: 
Nelson-Hall, 1988. Pp. 275. $14.95. 


This book is designed for an elective course on 
law, courts, and the judicial process for criminal jus- 
tice and political science students. After defining the 
kinds and forms of law and their evolution, the au- 
thor assesses the history of legal education and of 
law practice in the United States, followed by dis- 
cussion of the functions of courts, their actors, and 
their players. A final chapter deals with plea bar- 
gaining, mediation, and arbitration. 

Abadinsky provides suitable coverage for his pur- 
pose. He raises questions, explores issues, expresses 
thoughts, and identifies and incorporates insights 
from pertinent research, often giving pro and con 
arguments and evidence, in a manner which fleshes 
out the chapters and subtitles informatively but par- 
simoniously. The author is under no compulsion to 
put everything he knows or thinks in this volume, 
but he does give adequate breadth and depth to ac- 
complish his purpose. Substantive notes are used 
sparingly but interestingly. 

Indeed, this reviewer finds minimal cause to enter 
caveat. I wonder, however, if Abadinsky either thinks, 
or thinks that he is supposed to think, that whatever 
he does not like is thereby appropriately consigned 
to the baggage of “conservatives”? He does seem to 
use the label as pejorative garnishment. I wonder, 
too, just what it is that allegedly makes criticism of 
Federal equity suits by conservatives “ironic” (p. 43)? 
Abadinsky also finds it “ironic” (p. 42) that the 14th 
amendment to the U.S. Constitution came to be used 
to foster the interests of corporations at the expense 
of the will of the people of the states as expressed by 


their legislatures. Why such development is “ironic,” 
given the strategy and purpose of the backers of that 
amendment, is not readily apparent to me. It might 
be suggested that it is ironic that this amendment, 
which has been so useful for crippling state legis- 
lative will, probably never was legally enacted (see 
Charles Block, State Rights: The Law of the Land. 
Atlanta: Harrison Co.). 

The book has interesting personality, but is not 
so skewed in selectivity, treatment, or emphasis to 
be forced to carry the weight of the author’s effort 
to establish his position as a moral being. Even so, 
it is interesting to note the use of language to reflect 
a point of view or to create an emotive valuation by 
the way material is handled or expressed. From Aba- 
dinsky’s treatment, it would appear that President 
Roosevelt’s infuriation with a Court that was reluc- 
tant to be turned into a political rather than a ju- 
dicial instrument was a contest over absolutism of 
rights in property and of contract (p. 45). President 
Eisenhower is presented as delicto reluctant to un- 
leash Federal force against the citizens of Arkansas 
to accommodate the Brown v. Topeka dicta on the 
right of “some big overgrown Negroes” to sit in school 
along “sweet little girls” (pp. 46, 47). Note that it 
was Eisenhower who appointed the pedestrian if 
sometimes controversial Earl Warren as Chief Jus- 
tice of the Supreme Court. Warren was attorney gen- 
eral of California during the time of Roosevelt’s 
internment of certain west coast citizens for the crime 
of ancestry during World War II. At least Roosevelt, 
apparently, was not guilty of reluctance to uphold 
the unanimous Court sanction of the internment of 
Americans of Japanese ancestry. 

Abadinsky describes Herbert Spencer as a “social 
Darwinist” opposed to progressive efforts en behalf 
of the “poor huddled masses yearning to be free” as 
if malevolence toward the poor and/or toadying to 
the wealthy were a basic feature if not the identi- 
fying criterion of Spencer’s libertarianism (pp. 19, 
23, 58). He indicates that the sometimes radical and 
often anti-business Yale professor of “societiology,” 
William Graham Sumner, was a “social Darwinist” 
who was thereby necessarily opposed to reform of 
the status quo. There can be no question but that the 
iconoclastic Sumner, who adamantly opposed the un- 
critical acceptance of doctrine under any guise or 
label, was explicitly critical of efforts to elevate self- 
interest and unexamined dogma to a moral quest. 
Although Sumner was thereby opposed to certain 
popular movements that advocated alleged “re- 
forms,” it is hardly reasonable to classify such an 
ardent proponent of free trade, sound money, and 
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civil liberty as Sumner, who was an equally ardent 
opponent of statism, imperialism, and plutocracy, as 
substantively anti-reform. 

Abadinsky’s claim that crime control versus due 
process is a zero-sum contest, wherein court deci- 
sions or legislative enactments which move the crim- 
inal justice system toward either model must 
necessarily do so at the expense of the other, is cer- 
tainly a questionable one. Questionable too is the 
author’s assertion that use of the exclusionary rule 
to reprieve the guilty on a technicality is necessary 
to control police misconduct (pp. 148-49). A minor 
but factual error is noted in the author’s statement 
that “In a Maryland case, President Lincoln defied 
the Court’s writ of habeas corpus on the eve of the 
Civil War” (p. 46). Ex parte Merryman did have a 
Maryland venue. True also that Lincoln did defy that 
ancient writ in a case which classically illustrated 
the purpose of that writ as it emerged in Anglo- 
American jurisprudence. However, it was not a Su- 
preme Court case; rather, a Federal district court 
writ issued by Chief Justice Roger B. Taney on cir- 
cuit. Small complaints indeed for a volume which so 
suitably accomplishes its intended purpose. 


Jackson, Mississippi Tommy W. ROGERS 


An Introductory Text 


American Criminal Justice: An Introduction. By 
Clemens Bartollas with Loras A. Jaeger. New York: 
Macmillan Publishing Company, 1988. Pp. 554. 


This book is designed for use as a text in an in- 
troductory criminal justice course and covers-the ex- 
pected areas: law enforcement, courts, and corrections. 
It has some interesting features. There are a series 
of interviews throughout the text with both academ- 
ics and practitioners. These are offered to provide 
supplementary perspectives. Additionally there are 
quotations from unidentified offenders and criminal 
justice employees. These sources are purposely anon- 
ymous in order to elicit frank responses about the 
criminal justice system. 

The book is quite current with few exceptions. For 
example the authors write that the Federal govern- 
ment is currently “considering” (p. 357) determinate 
sentencing. In fact, the Sentencing Reform Act of 
1984 mandated determinate sentencing effective in 
1986 (it was subsequently amended to become effec- 
tive in 1987). 

The authors do an admirable job by succinctly 
covering the major aspects of the criminal justice 
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system in a way that should be easily comprehended 
by most for whom this book is intended. The book is 
pragmatic and does not bog down the reader with 
excessive detail and theory as some survey texts are 
prone to do. 

One criticism of this text is what I view as the all 
too common liberal bias of many college texts. Most, 
if not all, of the interviews, for example, are with 
those who would normally be considered liberal. An- 
other example is almost five pages which discuss the 
desirability of pretrial release programs without much 
attention given to the criticisms of such programs. 
In the final paragraph the “backlash among the pub- 
lic” (p. 306) against pretrial release programs is 
mentioned with no explanation-of why there has been 
a backlash other than a “law-and-order mood” in this 
country. 

There is little recognition of the victim as a critical 
part of the criminal justice system. The authors do 
observe that victims’ rights have been frequently 
overlooked in the past by the criminal justice system 
but are now increasingly being recognized. The text 
could have added to that critically needed recogni- 
tion. We should obviously have concerns for those 
whom we put under correctional sanctions as the 
authors have indicated, but there should be an equal 
if not greater concern for the victims of those of- 
fenders. 

In spite of my criticisms, the advantages of this 
text far outweigh any disadvantages it might have. 
I would not hesitate to use it in an introductory crim- 
inal justice course. 


McAllen, Texas PauL W. BROWN 


Reconsidering the Path to Criminality 


From Boy to Man, From Delinquency to Crime. By 
Marvin E. Wolfgang, Terence P. Thornberry, and 
Robert M. Figlio. Chicago: The University of Chicago 
Press, 1987. Pp. 221. $29.95. 


This soon to be classic on the understanding of 
delinquent and career criminality is a followup and 
expansion of Marvin Wolfgang’s earlier findings in 
Delinquency in a Birth Cohort. 

Wolfgang, Thornberry, and Figlio, with the aid 
and assistance of doctoral candidates, expand, vali- 
date, and replicate earlier findings in the original 
longitudinal studies that traced the development from 
birth to age 18 of male delinquents. However, From 
Boy to Man, From Delinquency to Crime “picks up 
where the original study left off :.. they follow a 
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sample from the original cohort up to age thirty (sic) 
and extend the analytic strategies of the previous 
work.” The results are very impressive and (again) 
make a substantial contribution to our understand- 
ing of the pathways to career criminality. 

Noteworthy are the methodological concerns of 
the authors. This reviewer .agrees with the longi- 
tudinal approach, sample size, questionnaire, and 
followup interviews. This analysis over a long term 
embraces credibility of the findings. Moreover, Dr. 
Wolfgang’s reputation as a scholar and methodolo- 
gist transcends a quarter century, thus giving long- 
term credibility. 

The book offers a wealth of data identifying and 
analyzing the variables linking delinquency and ca- 
reer criminality. This study reinforces two signifi- 
cant findings of the first work, i.e., that 16 appears 
to be the most vulnerable age for the onset of serious 
criminality and that the seriousness of the crimi- 
nality increases with age from 16 to 30. As Wolfgang 
points out, the policy implications certainly point 
toward early intervention as the most appropriate 
societal response. Unfortunately, neither this study 
nor any others can definitely identify the most ef- 
fective intervention strategies. 

As the authors state, “This is a descriptive study 
whose purpose was to estimate parameters for a va- 
riety of delinquency, criminality and social back- 
ground variables.” This reviewer believes the authors 
have been most successful. However, the utility of 
the data will require the readers, i.e., policymakers, 
practitioners, etc. to do some digging. The book is 
saturated with tables of statistics, graphs, statistical 
formulas, etc., which make the reading somewhat 
tedious. 

Nonetheless, the book is an excellent resource, one 
that continues to add and shape our understanding 
of career criminality. Policymakers no doubt will 
heed the conclusions and recommendation of the au- 
thors (as they did with Delinquency in a Birth Co- 
hort). 


Brockport, New York Rocer B. McNALLY 


A Definition of Delinquency 


The Psychology and Treatment of the Youthful Of- 
fender. By David E. Brandt and S. Jack Zlotnick. 
Springfield, Illinois: Charles C. Thomas, 1988. Pp. 245. 
$29.75. 


The authors try to analyze the relation between 
psychology and juvenile delinquency. They discuss 


briefly the events leading to the Juvenile Court Act 
of 1899 in Illinois and the effects of this act on the 
juvenile justice system. One consequence of this act, 
according to the authors, was the growth of social 
institutions dealing with wayward youth, e.g., the 
emergence of the house of refuge, the reformatory, 
and guidance clinics, and the emphasis on psycho- 
logical and familial histories for juvenile court judges. 
Now the philosophy of parens patriae, or the court 
acting as protector and guardian of juveniles, per- 
meates the court on an ongoing basis and was in- 
directly associated with the Gault Decision of 1967, 
in which juveniles were given due process rights. 

The authors discuss the importance of defining 
delinquency and confine their definition to serious 
offenders, not to status offenders, whom they find 
are universally prevalent. They compare the statis- 
tics of the Uniform Crime Reports and court statis- 
tics, the so-called official statistics, with the statistics 
of self-reported studies and victimization studies, the 
so-called unofficial statistics, and find that there is 
a debate about whether or not violent juvenile crime 
has increased and whether or not blacks are more 
often the offenders; however, there seems to be 
agreement on the fact that a small proportion of 
juvenile offenders are responsible for a large pro- 
portion of serious juvenile crime. 

The authors classify associated factors in juvenile 
crime into environmental, including physical and 
social factors, biological, and psychological. The bi- 
ological factors include neurological disturbances, 
Kleinfelter’s syndrome, or the X chromosome factor, 
the extra Y chromosome factor, body types, differ- 
ences between identical and faternal twins reared 
together and apart, Lombroso’s theory of the born 
criminal, etc. The authors cite many empirical stud- 
ies relating to biology. 

The authors discuss a great number of psycholog- 
ical factors, some briefly and some in great detail. 
For example, they claim that classical psychodyn- 
amic theory assumes that individuals are motivated 
by unconscious conflicts and that delinquency can 
be caused by faulty development (pp. 56, 57). They 
discuss cognitive theories, in which individuals can 
respond to stimuli in erroneous ways and state that 
delinquents think about themselves and society in 
such ways. Developmental theories refer to the in- 
teraction of biological factors with environmental 
factors (p. 65). 

The authors discuss in great detail the stage the- 
ories of Piaget, the sexual and death instincts of 
Freud, the moral development stages of Kohlberg, 
Erikson’s concept of “negative identity,” Eysenck’s 
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theory of conditioning, Wilson and Herrnstein’s for- 
mula for the tendency to commit or not to commit 
crime, the six stages of adolescence—namely, la- 
tency, pre-adolescence, early adolescence, adoles- 
cence proper, late adolescence, and post-adolescence— 
Bandura’s theory of social learning in which behav- 
ior is learned by imitation and internalized by the 
use of models supported by rewards and punish- 
ments, reality therapy, client-centered therapy, trans- 
actional analysis, behavioral modification, etc. For 
example, most delinquents are at a lower stage of 
moral development, and in early adolescence there 
is a need to establish ties outside of the family. 

Id like to make three criticisms of their psycho- 
logical theories. First, I find that these theories are 
not well integrated to form a coherent picture. Also, 
the material comprising these theories is displaced 
throughout the book, and one has to go through the 
whole book to integrate these theories. Second, the 
theories do not specifically show how psychology is 
associated with delinquency. Is the association direct 
or indirect? Third, one cannot determine how these 
theories differentiate between juvenile and adult 
crime. 

The authors discuss a few sociological theories, 
e.g., social control, containment theory, and differ- 
ential association. Why not include Merton’s theory 
of anomie? They note some similarities with psy- 
chological theories. However, in their analysis of 
psychological theory, they don’t give the appropriate 
complementary sociological theory. For example, both 
theories of aggression and morality can be analyzed 
sociologically, but the authors only give a psycho- 
logical analysis of them. 

The authors emphasize classification systems to 
a great extent. They discuss the DSM III, the Quay 
system, the I-level system, the Megargee classifi- 
cation system, etc. They try to reason how these sys- 
tems relate to prevention and treatment. Why so 
much emphasis on classification? Classification is 
very often subjective and many states do not offi- 
cially adhere to it. The authors’ analysis of the con- 
nection between classification and treatment and 
prevention is rather weakly defined. 

The authors are emphatic in assigning the im- 
portance of the family and school and the early de- 
tection of antisocial and aggressive behavior in young 
children as predictors of later delinquency, but they 
only briefly expand on these factors. They omit en- 
tirely a discussion on drugs and peer cultures, two 
prominent factors in delinquent behavior. They claim 
that there should be a national policy on delin- 
quency, but they only hint at, but do not specifically 
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delineate, what that policy should be. 

It appears to me that the authors have not really 
met their goals. They claim that their book has fo- 
cused on problems of definitions and classifications, 
on developmental and psychosocial factors associ- 
ated with the development of delinquency, and on 
prevention and treatment (p. 193). Although they 
analyze these topics, they don’t do it systematically 
and coherently, don’t adequately discuss the con- 
nection with delinquency, and don’t give an indepth 
analysis of their claims. Perhaps their thesis is too 
gigantic for one book, but their attempt, at least, is 
admirable. Their bibliography is enriching and a great 
source of reference to teachers, students, research- 
ers, and practitioners. Finally, I believe that this 
book can be an inspiration to others to pursue more 
needed research in this field. 


New York, New York JAMES R. Davis 


A Reunion of Celebrants 


Festschrift for sarah B. Schaar. Edited by Gad J. 
Bensinger. Chicago: Academy of Criminology, 1987. 


American criminology is often identified, cer- 
tainly from the historical point of view, with the 
“Chicago School” and its fertile contributions to the 
field during the period between 1920 and 1950. And 
while methods of inquiry have changed to a large 
extent since that time, the descendents of this school, 
who might now be called “Chicago Area” criminol- 
ogists, have continued making important contribu- 
tions. Thus Cressey, Glazer, Ohlin, Mattick, Morris, 
and many others have carried on the work of Shaw, 
McKay, Burgess, and Sutherland, to name but a few. 
The point of all this is that all of these individuals 
were associated with the Illinois Academy of Cri- 
minology, the oldest and most distinguished state 
criminological association in the United States. 

In Festschrift for Sarah B. Schaar, the Academy 
celebrates one of its founding members, in recogni- 
tion of her four and one-half decades of spirited work 
for the Academy, the courts, and the community. 
This celebration of writing brings together members 
of the Academy from a wide variety of fields and 
reflects the far ranging interests of its membership. 

Beginning with a foreword by Norval Morris of © 
the University of Chicago, and ending with an ex- 
amination of the future of criminal justice in Amer- 
ica by Susan Krup Grunin of the Administrative 
Office of the United States Courts, this small work 
offers succinct and pithy commentary on many of the 
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issues and problems facing our criminal justice sys- 
tem today, ranging from indigent offenders and the 
processing of delinquents, to police corruption and 
the sad state of our jail system. Other articles discuss 
prisoner rights, community service orders, and the 
training of correctional personnel. 

The Festschrift will not roll like a thunderbolt 
through the halls of American criminology. It is a 
modest work, free from ostentation and hubris. It is 
on my bookshelf, and I think it belongs on yours. 


Chicago, Illinois EDWARD TROMANHAUSER 
Reports Received 


Social Defence, Vols. XXII, No. 86, October 1986, 
and XXIII, No. 87, January 1987. National Institute 
of Social Defence, New Delhi, India. This quarterly 
publication gives a review of policies and programs 
in the prevention of crime and the treatment of of- 
fenders. 


United Nations Social Defence Research Institute: 
Annual Report 1987. Rome, Italy, March 1988. 


Books Received 


Approaches to Criminal Justice Training (2nd edi- 
tion). By John Fay. Athens, Georgia: Carl Vinson 
Institute of Government, 1988. Pp. 279. 

Getting Better: Inside Alcoholics Anonymous. By 
Nan Robertson. New York: William Morrow and 
Company, 1988. Pp. 298. $17.95. 

Introduction to Criminal Justice Research Meth- 
ods. By Gennaro F. Vito, Edward J. Latessa, and 
Deborah G. Wilson. Springfield, Illinois: Charles C. 
Thomas, 1988. Pp. 210. $34.75. 

Investigation for Determination of Fact: A Primer 
on Proof. By Richard A. Myren and Carol Henderson 
Garcia. Pacific Grove, California: Brooks/Cole Pub- 
lishing Company, 1989. Pp. 240. $20.75. 

Offender Assessment and Evaiuation: The Pre- 
sentence Investigation Report. By Todd R. Clear, Val 
B. Clear, and William D. Burrell. Cincinnati, Ohio: 
Anderson Publishing Company, 1989. Pp. 304. 

Policing and Punishing the Drinking Driver: A 
Study of General and Specific Deterrence. By Ross 
Homel. New York: Springer-Verlag. Pp. 318. 

Prison Officers and Their World. By Kelsey Kauf- 
mann. Cambridge, Massachusetts: Harvard Univer- 
sity Press, 1988. Pp. 290. $30. 
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l It Has Come to Our Attention 


According to the FBI’s Crime Index, crime known 
to law enforcement agencies rose 1 percent during 
the first half of 1988 as compared to the same period 
in 1987. Violent crime increased 5 percent in volume, 
with aggravated assault showing the largest in- 
crease, 7 percent. Forcible rape and robbery each 
increased 1 percent, while murder showed no change. 
The property crime total increased 1 percent. While 
motor vehicle thefts were up 8 percent and larceny- 
thefts up 1 percent, burglaries declined 2 percent in 
volume, and the arson total remained stable. 


The FBI also reported on law enforcement officers 
killed in the line of duty. According to the recently 
released Law Enforcement Officers Killed and 
Assaulted, 73 officers were feloniously killed and 
75 officers lost their lives in accidents during per- 
formance of their duties in 1987. Seventeen of every 
100 officers were assaulted during the year. All of 
the officers feloniously killed were males. Of the slain 
officers, 66 were white, and 7 were black. The victims 
had an average of 9 years of law enforcement service. 
Firearms were the weapons most used in the slay- 
ings. Of the officers who were accidentally killed, 46 
were victims of automobile, motorcycle, or aircraft 
accidents; 19 were struck by vehicles; 5 were acci- 
dentally shot; and 5 were victims of other types of 
accidents. 


The board of directors of the State Justice In- 
stitute, under its FY 1988 program, awarded 81 grants 
totaling approximately $8.6 million to 48 courts, ju- 
dicial support organizations, universities, and other 
applicants. Projects for which funds were awarded 
will study such diverse issues as victim rights and 
the judiciary, understanding criminal justice vol- 
unteers, improving caseflow management in urban 
trial courts, AIDS education for judges, and search 
warrant guidelines. For more information write to 
the State Justice Institute, 120 S. Fairfax Street, 
Alexandria, Virginia 22314, or call (703) 684-6100. 


The October 1988 Juvenile Justice Bulletin of 
the Office of Juvenile Justice and Delinquency 
Prevention, U.S. Department of Justice, reports 
on initial findings from the 1987 Children in Custody 
Census. According to the census, of the more than 
53,000 juveniles held in publicly run facilities in 
1987, 86 percent were male and 82 percent were 
between the ages of 14 and 17. Minority youths— 
blacks, Hispanics, and other races—comprised more 
than half the juveniles in public custody facilities. 
The findings further revealed that the number of 
juveniles held in 1987 for alcohol and drug offenses 
has increased by more than 50 percent since 1985. 
For more information, contact the Office of Juvenile 


Justice and Delinquency Prevention, U.S. Depart- 
ment of Justice, Washington, DC 20531. 

Legal issues surrounding the use of private pris- 
ons and jails are discussed in a recently issued 
American Bar Association report, Legal Dimen- 
sions of Private Incarceration. The report, pre- 
pared by American University law professor Ira P. 
Robbins, stresses the importance of continual gov- 
ernment involvement in privatization. Among the 
issues discussed are whether government can dele- 
gate corrections functions to private indusiry, lia- 
bility questions if negligence or deprivation of 
constitutional rights occur, and how performance 
should be monitored. For a copy of the report, contact 
the ABA Order Fulfillment Department (Product Code 
#5090029), 750 N. Lake Shore Drive, Chicago, Il- 
linois 60611. The telephone number is (312) 988- 
5555. There is no charge for the 536-page book. 


AIDS, the disease, is fast becoming AIDS, the 
crime, according to an article in a recent issue of 
Criminal Justice, a quarterly publication of the 
American Bar Association. In “AIDS: How the Dis- 
ease Is Being Criminalized,” author Marvin E. 
Schechter reports on new statutes enacted that spe- 
cifically concern those with AIDS. According to the 
author, the new statutes fall into three general cat- 
egories: those that mandate disclosure of Human Im- 
munodeficiency Virus (HIV) status; those proscribing 
certain types of activity; and those that enhance pen- 
alties for already illegal conduct, such as prostitu- 
tion, when committed by an HIV carrier. The problems 
associated with defending an AIDS-related prose- 
cution are discussed. For further information, con- 
tact the American Bar Association, 750 N. Lake Shore 
Drive, Chicago, Illinois 60611. 


The National Sheriffs’ Association has pub- 
lished Jail Classification and Discipline, a new 
handbook for jail administrators, intake and clas- 
sification personnel, and all correctional staff in- 
volved with inmate management and discipline. The 
handbook presents three model classification sys- 
tems, as well as guidelines for appropriate discipli- 
nary procedures. For cost and further information, 
write to the National Sheriff's Association, 1450 Duke 
Street, Alexandria, Virginia 22314, or call (703) 836- 
7827. 


The National Sheriff's Association has also is- 
sued preliminary results of a survey which indicate 
that 80 percent of state criminal justice training 
agencies now offer training in managing offenders 
with AIDS. These preliminary figures have been 
compiled as part of the association’s project, “Crim- 
inal Justice Management of High-Risk Populations,” 
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under a grant from the U.S. Department of Justice, 
Bureau of Justice Assistance. The project will de- 
velop and implement a national training program 
for criminal justice practitioners who need AIDS- 
related information. Requests for information or 
technical assistance may be directed to Anna Laszlo, 
project director, or Theresa Seemiller, technical as- 
sistance coordinator, at 1-800-424-STAR. 


In its anthology, Victims of Crime, the National 
Council for Crime Prevention, Sweden, calls for 
society to increase its efforts to support and assist 
victims of crime. The four-part anthology discusses 
the scope of the crime victim problem, the victim’s 
opinion of damage or injury caused by crime, refuges 
for women subjected to violence, and mediation be- 
tween the victim and the offender. The council sug- 
gests that police departments increase the time and 
interest they give to crime victims and that victims 
be provided better information about the progress of 
their complaints and about decisions which have been 
made concerning their cases. 


The National Juvenile Detention Associa- 
tion—an organization formed to advance the sci- 
ence, processes, and art of juvenile detention services 
by providing programs, services, policy statements, 
conferences, and publications—will relocate to East- 
ern Kentucky University. Staff of the university’s 
Training Resource Center will provide technical as- 
sistance and support to the association in planning 
and conducting national and regional conferences 
and training programs. For more information, write 
to the Training Resource Center, Eastern Kentucky 
University, 202 Perkins, Richmond, Kentucky 40475- 
3127. 


The American Probation and Parole Associ- 
ation will hold its 1989 mid-winter field officer 
training institute, February 5-8, 1989, in Atlantic 
City, New Jersey. Topics to be addressed include 
child abuse intervention and prevention, liability for 
line probation and parole officers, and intensive su- 
pervision for intensive supervision probation offi- 
cers. For more information, write to Norman L. 
Helber, % Gloucester County Probation Depart- 


ment, Box 638, Woodbury, New Jersey 08096, or call 
(609) 853-3616. 


The Second North American Conference on 
the Family and Corrections has been set for Al- 
bany, New York, April 9-12, 1989. The conference, 
sponsored by the Family and Corrections Network 
and hosted by the New York State Department of 
Correctional Services, will focus on the theme “work- 
ing together.” Emphasis will be placed on bridging 
gaps in service delivery and overcoming barriers to 
cooperation, especially between prison officials and 
families of offenders and ex-offenders. For further 
information, write to the Training Resource Center, 
202 Perkins, Richmond, Kentucky 40475-3127, or 
call (606) 622-1497. 


Eastern Kentucky University will sponsor a 
minimum security symposium, May 14-17, 1989, 
in Paducah, Kentucky. The symposium will offer cor- 
rectional professionals, government officials, and 
public and private agencies the opportunity to ex- 
amine innovative approaches to the design, opera- 
tion, and management of lower level correctional 
facilities and community-based programs. A post- 
symposium monograph is planned. For more infor- 
mation, write to Minimum Security Symposium, De- 
partment of Correctional Services, Eastern Kentucky 
University, 202 Perkins, Richmond, Kentucky 40475- 


3127. 


Camosun College, Criminal Justice Depart- 
ment, will sponsor a community policing sym- 
posium, October 21-27, 1989, in Victoria, British 
Columbia. The symposium, which is open to all po- 
lice personnel, will feature international authorities 
in community policing. For further information, con- 
tact Gail Walker, Community Policing Symposium, 
Crimina! Justice Department, Camosun College, 3100 
Foul Bay Road, Victoria, B.C., Canada, V8P 4X8. 


John E. Reid and Associates, Inc., offer an in- 
terviewing and interrogation seminar. For a 1989 
schedule of seminar locations and cost, write to John 
E. Reid and Associates, Inc., 250 S. Wacker Drive, 
Suite 1100, Chicago, Illinois 60606, or call (312) 876- 
1600. 
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